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U.S. Customs Service 


General Notices 


PERFORMANCE REVIEW BOARDS 
APPOINTMENT OF MEMBERS 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: General notice. 


SUMMARY: This Notice announces the appointment of the members of 
the United States Customs Service Performance Review Boards 
(PRB’s) in accordance with 5 U.S.C. 4313(c)(4). The purpose of the 
PRB’s is to review senior executives’ performance appraisals and make 
recommendations regarding performance appraisals and performance 
awards. 


EFFECTIVE DATE: July 1, 1994. 


FOR FURTHER INFORMATION, CONTACT: Anne D. Scott, Acting 
Director, Office of Human Resources, United States Customs Service, 
Post Office Box 636, Washington, D.C. 20044; telephone (202) 634-5270. 


BACKGROUND 
There are two (2) PRB’s in the U.S. Customs Service. 


Performance Review Board 1: 


The purpose of this Board is. to review the performance appraisals of 
senior executives rated by the Commissioner or Deputy Commissioner 
of Customs. The members are: 


Daniel R. Black, Associate Director, Office of Compliance Opera- 
tions, Bureau of Alcohol, Tobacco & Firearms 

Guy P Caputo, Deputy Director, U.S. Secret Service 

John C. Dooher, Director, Washington Center, Federal Law 
Enforcement Training Center 

Ray N. Rice, Assistant Director, Office of General Training, Federal 
Law Enforcement Training Center 

Jay Weinstein, Assistant Inspector General, Audit, Inspector 
General Office 
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Performance Review Board 2: 


The purpose of this Board is to review the performance appraisals of 
all senior executives except those rated by the Commissioner or Deputy 
Commissioner of Customs. All are Assistant Commissioners or Regional 
Commissioners of the U.S. Customs Service. The members are: 


Assistant Commissioners: 


Samuel H. Banks, Office of Commercial Operations 
Charles W. Winwood, Office of Inspection and Control 
Douglas M. Browning, Office of International Affairs 
Walter B. Biondi, Office of Internal Affairs 

Carlton L. Brainard, Office of Management 

William F. Riley, Office of Information Management 


Regional Commissioners: 
Philip W. Spayd, Northeast Region 
Anthony N. Liberta, New York Region 
Garnet J. Fee, North Central Region 
J. Robert Grimes, South Central Region 
Robert S. Trotter, Southwest Region 


Dated: May 17, 1994. 
MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


[Published in the Federal Register, May 23, 1994 (59 FR 26694)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 17, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF GLASSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 


103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking ruling letters concerning the tariff classifi- 
cation of glass which, after importation, are filled with candle wax anda 
wick. Notice of the proposed revocation was published on April 13, 1994, 
in the Customs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 1, 1994. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Metals 
and Machinery Classification Branch, Office of Regulations and Rulings 
(202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 13, 1994 Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 15, proposing to revoke District Director Rul- 
ing (DD) 881552 dated January 12, 1993, Headquarters Ruling Letter 
(HRL) 088123 dated February 25, 1991, HRL 951391 dated August 10, 
1992, and New York Ruling (NY) 870585 dated January 28, 1992. These 
ruling classified glasses which, after importation, are filled with candle 
wax and a wick, under subheading 7013.29, Harmonized Tariff Sched- 
ule of the United States (HTSUS), as drinking glasses. 

No comments were received in response to this notice. Pursuant to 
section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 
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623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 
2186 (1993) (hereinafter section 625), this notice advises interested par- 
ties that Customs is revoking DD 881552, HRL 088123 and HRL 951391 
to reflect the proper classification of the subject glasses under subhead- 
ing 9405.50.40, HTSUS, as non-electrical lamps and lighting fittings. 
HRL 955935 revoking DD 881552 is set forth in Attachment A, HRL 
956108 revoking HRL 088123 and HRL 951391 is set forth in Attach- 
ment B to this document. 

Additionally, Customs is revoking NY 870585 to reflect the proper 
classification of the subject glasses under subheading 7013.99.35, 
HTSUS, as votive-candle holders. HRL 956083 revoking NY 870585 is 
set forth in Attachment C to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 16, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., May 16, 1994. 


CLA-2 CO:R:C:M 955935 KCC 
Category: Classification 
Tariff No. 9405.50.40 
Mk. STEVE LIPTAK 
INTER-MARITIME FORWARDING Co., INC. 
156 William Street 
New York, New York 10028 


Re: DD 881552 revoked; glasses; principal use; Additional U.S. Rule of Interpretation 
1(a); 7013.29.10; drinking glasses; 7010; other containers used for the conveyance or 
packing of goods; EN 70.10; HRL 950426; 7013.99.35; votive; HRL 953016; HRL 
088123; HRL 953013; HRL 088742; HRL 950245; non-electrical lamps and lighting 
fittings; EN 94.05; candlesticks; HRL 089054. 


DEAR Mk. LIPTAK: 

This is in reference to District Director Ruling (DD) 881552 issued to you on January 12, 
1993, on behalf of H & H Glass, Inc., which concerned the tariff classification of glasses 
under the Harmonized Tariff Schedule of the United States (HTSUS). Pursuant to section 
625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act, Pub. 
L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed 
revocation of DD 881552 was published on April 13, 1994, in the Customs BULLETIN, Vol- 
ume 28, Number 15. 
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Facts: 
The glasses, item #303 Fifty and item #50 HR GWC Tumbler, at issue in DD 881552 
were described as follows: 


They are about 5” tall and 2%” wide. No unit value was advised. The value per unit is 
believed to not exceed $3. each. Two have a slight taper, the other is straight sided 
with a slight bulge at mouth and base. They have the appearance of drinking glasses, 
indeed, one being described as a “tumbler”, as noted above. These items are consid- 
ered, accordingly, to be drinking glasses, affidavits as to end use not withstanding. 


Affidavits were provided which stated that, after importation into the U.S., the glasses 
were filled with candle wax and a wick. 

In DD 881552, the District Director, Ogdensburg, New York, held that the glasses were 
classified under subheading 7013.29.10 or 7013.29.20, HTSUS, which provides for drink- 
ing glasses. Classification to the exact eight digit level was dependant upon the value of the 
glasses. 


Issue: 

Are the glasses classified as drinking glasses under subheading 7013.29.10, HTSUS, or 
as other containers used for the conveyance or packing of goods under subheading 
7010.90.50, HTSUS, or as votive-candle holders under subheading 7013.99.35, HTSUS, or 
as non-electrical lamps and lighting fittings under subheading 9405.50.40, HTSUS? 


Law and Analysis: 

The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the heading and any relative section or 
chapter notes * * *.” The competing subheadings under consideration are as follows: 


7010.90.50 Carboys, bottles, flasks, jars, pots, vials, ampoules and other containers, of 
glass, of a kind used for the conveyance or packing of goods; preserving jars 
of glass; stoppers, lids and other closures, of glass * * * Other * * * Other 
containers (with or without their closures) * * *. 

7013 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration 
or similar purposes (other than that of heading 7010 or 7018) * * *. 

7013.29.10 Drinking glasses, other than of glass-ceramics * * * Other * * * Other 
* * * Valued not over $0.30 each. 
7013.99.35 Other glassware * * * Other * * * Other * * * Votive-candle holders. 

9405.50.40 Lamps and lighting fittings including searchlights and spotlights and 
parts thereof, not elsewhere specified or included; illuminated signs, illu- 
minated nameplates and the like, having a permanently fixed light source, 
and parts thereof not elsewhere specified or included * * * Non-electrical 
lamps and lighting fittings * * * Other * * * Other. 

Headings 7010 and 7013, HTSUS, are both considered “use” provisions. Additional U.S. 

Rule of Interpretation 1(a), HTSUS, states that: 

[A] tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of 
importation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use. 


Subheading 7013.29.10, HTSUS, provides for drinking glasses. We are of the opinion 
that the subject glasses are not of the class or kind of “drinking glasses” classifiable under 
subheading 7013.29.10, HTSUS. At the time of importation, the physical characteristics 
of the glasses indicates that they are not principally used as drinking glasses. They have 
mold seams, knurling, beaded flange finish and embedded manufacturing information. 
These design features are not the type of features found on drinking glasses. Therefore, 
the glasses are not properly classified as drinking glasses. 

Heading 7010, HTSUS, provides for bottles, vials and other containers of glass which 
are of a kind used for the conveyance or packing of goods. Explanatory Note (EN) 70.10 of 
the Harmonized Commodity Description and Coding System (HCDCS) (pg. 933-934), 
states that heading 7010 “covers all glass containers of the kinds commonly used commer- 
cially for the conveyance or packing of liquids or of solid products (powders, granules, 
etc.).” The types of containers covered by this heading include: 


(A) Carboys, demijohns, bottles (including syphon vases), phials and similar contain- 
ers, of all shapes and sizes, used as containers for chemical products (acids, etc.), bev- 
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erages, oils, meat extracts, perfumery preparations, pharmaceutical products, inks, 
glues, etc. 

(B) Jars, pots and similar containers for the conveyance or packing of certain food- 
stuffs (condiments, sauces, fruit, preserves, honey, etc.), cosmetic or toilet prepara- 
tions (face creams, hair lotions, etc.), pharmaceutical products (ointments, etc.), 
polishes, cleaning preparations, etc. 

(C) Ampoules, usually obtained from a drawn glass tube, and intended to serve, after 
sealing, as containers for serums or other pharmaceutical products, or for liquid fuels 
(e.g., ampoules of petrol for cigarette lighters), chemical products, etc. 

(D) Tubular containers and similar containers generally obtained from lamp-worked 
glass tubes or by blowing, for the conveyance or packing of pharmaceutical products 
or similar uses. 


EN 70.10. The ENs, although not dispositive, are to be looked to for the proper interpreta- 
tion of the HTSUS. See. T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The key phrase in this instance is “commonly used commercially for the conveyance” of 
products. The root word of “commercially” is commerce which is described as the 
exchange or buying and selling of commodities. Webster’s Third New International Dictio- 
nary (1986) and The Random House Dictionary of the English Language (1983). The root 
word of “conveyance” is convey which is described as to carry, bring or take from one place 
to another; transport; bear. The Random House Dictionary of the English Language 
(1983) and Webster’s Third New International Dictionary (1986). 

We are of the opinion that the glasses at issue are not principally used as the class or kind 
of merchandise contemplated by heading 7010, HTSUS, are used. The types of containers 
found in heading 7010, HTSUS, are principally used to convey a product to the consumer 
who uses the product in the container and then discards the container. The glasses at issue 
are not principally used to commercially convey candle wax. The glasses are necessary for 
the consumer to use the product, candle wax. In use, the glasses support the candle wax. 
Additionally, some of the glasses are not merely used as containers to convey the candle 
wax to the consumer or support the candle wax. They also serve a decorative purpose as 
they have a design molded into the glass and/or a color lacquer applied to the glass which 
gives the glasses a decorative feature. As the glasses at issue hold the wax while it is being 
burned, they are not properly classified under heading 7010, HTSUS. See, Headquarters 
Ruling Letter (HRL) 950426 dated June 19, 1992, which held that glass containers 
imported into the U.S. empty and then filled with candle wax and a wick were classifiable 
as votive-candle holders under subheading 7013.99.35, HTSUS, rather than under sub- 
heading 7010.90.50, HTSUS. 

Subheading 7013.99.35, HTSUS, provides for glass votive-candle holders. We have held 
that a glass votive-candle holder is a glass holder chiefly used in churches, where the 
candles are burned for devotional purposes. See, HRL 088123 dated February 25, 1991, 
HRL 088742 dated April 22, 1991, and HRL 950245 dated December 10, 1991. Addition- 
ally, we have held that votive-candle holders are generally of two types, large glasses or 
“sanctuary lamps” which contain candles that burn for about a week and small glasses 
which hold candles that burn for a few hours. See, HRL 950426 dated June 19, 1992. 

We are of the opinion that the subject glasses are not principally used as votive-candle 
holders. There is no evidence to show that these glasses are principally burned for 
devotional purposes. Therefore, classification under subheading 7013.99.35, HTSUS, is 
inappropriate. 

Subheading 9405.50.40, HTSUS, provides for non-electrical lamps and lighting fittings. 
EN 94.05 (pg. 1581), states that lamps and light fittings of this group can be composed of 
any material and use any source of light, including candles. In addition, EN 94.05(I)(6) 
states that this heading covers “* * * in particular candelabra, candlesticks, and candle 
brackets.” 

We are of the opinion that the terms “candlestick”, “candlestick holder”, and “candle- 
holder” are interchangeable. Candleholder has been defined as a candlestick, Webster’s II 
New Riverside University Dictionary, pg. 224 (1st ed. 1984), and as a holder for a candle; 
candlestick, The Random House Dictionary of the English Language, pg. 216 (1st Ed. 
1983). Candlestick has been defined as a utensil for supporting a candle, whether elabo- 
rately made or in the common form of a saucer with a socket in the center, Webster’s New 
International Dictionary, pg. 390 (2d ed. 1939). Reference to lexicographic authorities is 
proper when determining the meaning of a tariff term. Hasbro Industries, Inc. v. United 
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States, 703 F Supp. 941 (CIT 1988), aff'd, 879 F.2d 838 (1989); C.J. Tower & Sons of Buf- 
falo, Inc. v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). 

We have previously held that empty glass candle holders are classified under subhead- 
ing 9405.50.40, HTSUS, as non-electrical lamps and light fittings. See, HRL 953016 dated 
April 27, 1993, HRL 088742 dated April 22, 1991, and HRL 089054 dated August 2, 1991, 
which classified glass candle holders as non-electrical lamps and light fittings under sub- 
heading 9405.50.40, HTSUS, pursuant to EN 94.05. 

Based on the above definitions and rulings, we find that the glasses are, in fact, candle- 
sticks as the term is used in the ENs. The articles at issue are a utensil used for supporting 
acandle. They are not elaborate, but are of a simple and, in some of the glasses, decorative 
form. Therefore, the glasses are properly classified under subheading 9405.50.40, 
HTSUS, as non-electrical lamps and light fittings. 

Holding: 

The 303 Fifty and 50 HR GWC Tumbler glasses are classified under subheading 
9405.50.40, HTSUS, as non-electrical lamps and light fittings, which is currently subject 
to the Column 1 duty rate of 7.6 percent ad valorem. 

DD 881552 is revoked. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CusTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 


Washington, D.C., May 16, 1994. 


CLA-2 CO:R:C:M 956108 KCC 
Category: Classification 
Tariff No. 9405.50.40 


DISTRICT DIRECTOR 

U.S. CusToMs SERVICE 

300 South Ferry Street, Room 2017 
Terminal Island, California 90731 


Re: HRL 088123 and HRL 951391 revoked; glasses; principal use; Additional U.S. Rule of 
Interpretation 1(a); 7013.29.10; drinking glasses; 7010; other containers used for the 
conveyance or packing of goods; EN 70.10; HRL 950426; 7013.99.35; votive; HRL 
088123; HRL 953016; HRL 088742; HRL 950245; non-electrical lamps and lighting 
fittings; EN 94.05; candlesticks; HRL 089054. 


Dear DISTRICT DIRECTOR: 

This is in reference to Headquarters Ruling Letter (HRL) 088123 dated February 25, 
1991 (Protest 2704—89-004153), and HRL 951391 dated August 10, 1992 (Internal Advice 
14/92), on behalf of Candle Corporation of America, which concerned the tariff classifica- 
tion of glasses under the Harmonized Tariff Schedule of the United States (HTSUS) . Pur- 
suant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title 
VI (Customs Modernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of 
the proposed revocation of HRL 088123 and HRL 951391 was published on April 13, 1994, 
in the CuSTOMS BULLETIN, Volume 28, Number 15. 

Facts: 

The glasses at issue in HRL 088123 and HRL 951391 were the same style of glasses. 

HRL 951391 best described the glasses as follows: 


* * * is a glass container which is imported into the United States empty and then 
filled with wax and used as a candle holder. The glass containers are in a tapered cylin- 
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drical shape and are approximately 4 inches in height, with a top about 2% inches in 
diameter, and a bottom about 2 inches in diameter. They are made from low quality 
clear glass which holds 250 cc of wax. 


Both HRL 088123 and HRL 951391 classified the glasses under subheading 7013.29.10, 
HTSUS, as drinking glasses. 


Issue: 

Are the glasses classified as drinking glasses under subheading, 7013.29.10, HTSUS, or 
as other containers used for the conveyance or packing of goods under subheading 
7010.90.50, HTSUS, or as votive-candle holders under subheading 7013.99.35, HTSUS, or 
as non-electrical lamps and lighting fittings under subheading 9405.50.40, HTSUS? 


Law and Analysis: 

The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s) .GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the terms of the heading and any relative section or 
chapter notes * * *.” The competing subheadings under consideration are as follows: 


7010.90.50 Carboys, bottles, flasks, jars, pots, vials, ampoules and other containers, of 
glass, of a kind used for the conveyance or packing of goods; preserving jars 
of glass; stoppers, lids and other closures, of glass * * * Other * * * Other 
containers (with or without their closures) * * *. 

7013 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration 
or similar purposes (other than that of heading 7010 or 7018) * * *. 

7013.29.10 Drinking glasses, other than of glass-ceramics * * * Other * * * Other 
* * * Valued not over $0.30 each. 
7013.99.35 Other glassware * * * Other * * * Other * * * Votive-candle holders. 

9405.50.40 Lamps and lighting fittings including searchlights and spotlights and 
parts thereof, not elsewhere specified or included; illuminated signs, illu- 
minated nameplates and the like, having a permanently fixed light source, 
and parts thereof not elsewhere specified or included * * * Non-electrical 
lamps and lighting fittings * * * Other * * * Other. 


Headings 7010 and 7013, HTSUS, are both considered “use” provisions. Additional U.S. 
Rule of Interpretation 1(a), HTSUS, states that: 


[A] tariff classification control led by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date 
goods of that class or kind to which the goods belong, and the controlling use is the 
principal use. 


Subheading 7013.29.10, HTSUS, provides for drinking glasses. We are of the opinion 
that the subject glasses are not of the class or kind of “drinking glasses” classifiable under 
subheading 7013.29.10, HTSUS. At the time of importation, the physical characteristics 
of the glasses indicates that they are not principally used as drinking glasses. They have 
mold seams, knurling, beaded flange finish and embedded manufacturing information. 
These design features are not the type of features found on drinking glasses. Therefore, 
the glasses are not properly classified as drinking glasses. 

Heading 7010, HTSUS, provides for bottles, vials and other containers of glass which 
are of a kind used for the conveyance or packing of goods. Explanatory Note (EN) 70.10 of 
the Harmonized Commodity Description and Coding System (HCDCS) (pg. 933-934), 
states that heading 7010 “covers all glass containers of the kinds commonly used commer- 
cially for the conveyance or packing of liquids or of solid products (powders, granules, 
etc.).” The types of containers covered by this heading include: 


(A) Carboys, demijohns, bottles (including syphon vases), phials and similar contain- 
ers, of all shapes and sizes, used as containers for chemical products (acids, etc.), bev- 
—o-, oils, meat extracts, perfumery preparations, pharmaceutical products, inks, 
glues, etc. 

(B) Jars, pots and similar containers for the conveyance or packing of certain food- 
stuffs (condiments, sauces, fruit, preserves, honey, etc.), cosmetic or toilet prepara- 
tions (face creams, hair lotions, etc.), pharmaceutical products (ointments, etc.), 
polishes, cleaning preparations, etc. 

(C) Ampoules, usually obtained from a drawn glass tube, and intended to serve, after 
sealing, as containers for serums or other pharmaceutical products, or for liquid fuels 
(e.g., ampoules of petrol for cigarette lighters), chemical products, etc. 
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(D) Tubular containers and similar containers generally obtained from lamp-worked 
glass tubes or by blowing, for the conveyance or packing of pharmaceutical products 
or similar uses. 


EN 70.10. The ENs, although not dispositive, are to be looked to for the proper interpreta- 
tion of the HTSUS. See, T.D. 98-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The key phrase in this instance is “commonly used commercially for the conveyance” of 
products. The root word of “commercially” is commerce which is described as the 
exchange or buying and selling of commodities. Webster’s Third New International Dictio- 
nary (1986) and The Random House Dictionary of the English Language (1983). The root 
word of “conveyance” is convey which is described as to carry, bring or take from one place 
to another; transport; bear. The Random House Dictionary of the English Language 
(1983) and Webster’s Third New International Dictionary (1986). 

We are of the opinion that the glasses at issue are not principally used as the class or kind 
of merchandise contemplated by heading 7010, HTSUS, are used. The types of containers 
found in heading 7010, HTSUS, are principally used to convey a product to the consumer 
who uses the product in the container and then discards the container. The glasses at issue 
are not principally used to commercially convey candle wax. The glasses are necessary for 
the consumer to use the product, candle wax. In use, the glasses support the candle wax. 
Additionally, some of the glasses are not merely used as containers to convey the candle 
wax to the consumer or support the candle wax. As the glasses at issue hold the wax while 
it is being burned, they are not properly classified under heading 7010, HTSUS. See, Head- 
quarters Ruling Letter (HRL) 950426 dated June 19, 1992, which held that glass contain- 
ers imported into the U.S. empty and then filled with candle wax and a wick were 
classifiable as votive-candle holders under subheading 7013.99.35, HTSUS, rather than 
under subheading 7010.90.50, HTSUS. 

Subheading 7013.99.35, HTSUS, provides for glass votive-candle holders. We have held 
that a glass votive-candle holder is a glass holder chiefly used in churches, where the 
candles are burned for devotional purposes. See, HRL 088123 dated February 25, 1991, 
HRL 088742 dated April 22, 1991, and HRL 950245 dated December 10, 1991. Addition- 
ally, we have held that votive-candle holders are generally of two types, large glasses or 
“sanctuary lamps” which contain candles that burn for about a week and small glasses 
which hold candles that burn for a few hours. See, HRL 950426 dated June 19, 1992. 

We are of the opinion that the subject glasses are not principally used as votive-candle 
holders. There is no evidence to show that these glasses are principally burned for 
devotional purposes. Therefore, classification under subheading 7013.99.35, HTSUS, is 
inappropriate. 

Subheading 9405.50.40, HTSUS, provides for non-electrical lamps and lighting fittings. 
EN 94.05 (pg. 1581), states that lamps and light fittings of this group can be composed of 
any material and use any source of light, including candles. In addition, EN 94.05(1)(6) 
states that this heading covers “* * * in particular candelabra, candlesticks, and candle 
brackets.” 

We are of the opinion that the terms “candlestick”, “candlestick holder” and “candle- 
holder” are interchangeable. Candleholder has been defined as a candlestick, Webster’s II 
New Riverside University Dictionary, pg. 224 (1st ed. 1984), and as a holder for a candle; 
candlestick, The Random House Dictionary of the English Language, pg. 216 (1st Ed. 
1983). Candlestick has been defined as a utensil for supporting a candle, whether elabo- 
rately made or in the common form of a saucer with a socket in the center, Webster’s New 
International Dictionary, pg. 390 (2d ed. 1939). Reference to lexicographic authorities is 
proper when determining the meaning of a tariff term. Hasbro Industries, Inc. v. United 
States, 703 F. Supp. 941 (CIT 1988), aff'd, 879 F.2d 838 (1989); C.J. Tower & Sons of Buf- 
falo, Inc. v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). 

We have previously held that empty glass candle holders are classified under subhead- 
ing 9405.50.40, HTSUS, as non-electrical lamps and light fittings. See, HRL 953016 dated 
April 27, 1993, HRL 088742 dated April 22, 1991, and HRL 089054 dated August 2, 1991, 
which classified glass candle holders as non-electrical lamps and light fittings under sub- 
heading 9405.50.40, HTSUS, pursuant to EN 94.05. 

Based on the above definitions and rulings, we find that the glasses are, in fact, candle- 
sticks as the term is used in the ENs. The articles at issue are a utensil used for supporting 
acandle. They are not elaborate, but are of a simple and, in some of the glasses, decorative 
form. Therefore, the glasses are properly classified under subheading 9405.50.40, 
HTSUS, as non-electrical lamps and light fittings. 
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Holding: 

The glasses are classified under subheading 9405.50.40, HTSUS, as non-electrical 
lampsand light fittings, which is currently subject to the Column 1 duty rate of 7.6 percent 
ad valorem. 

HRL 088123 and HRL 951391 are revoked. You should advice the Candle Corporation of 
America, the protestant and Internal Advice applicant, of this decision. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE, 
Washington, D.C., May 16, 1994. 
CLA-2 CO:R:C:M 956083 KCC 
Category: Classification 
Tariff No. 7013.99.35 
Mr. HOWARD PELTZMAN 
AQua-TOUuCH INC. 
PO. Box 400 
Ellis Mill Road and New Jersey Avenue 
Glassboro, New Jersey 08028 


Re: NY 870585 revoked; glasses; principal use; Additional U.S. Rule of Interpretation 
1(a); 7013.29.10; drinking glasses; 7010; other containers used for the conveyance or 
packing of goods; EN 70.10; HRL 950426; votive; HRL 088123; HRL 088742; HRL 
950245. 


DEAR MR. PELTZMAN: 

This is in reference to New York Ruling (NY) 870585 dated January 28, 1992, which con- 
cerned the tariff classification of glasses under the Harmonized Tariff Schedule of the 
United States (HTSUS). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) 
(hereinafter section 625), notice of the proposed revocation of NY 870585 was published 
on April 13, 1994, in the Customs BULLETIN, Volume 28, Number 15. 


Facts: 

NY 870585 classified the glasses at issue under subheading 7013.20.10, HTSUS, as 
drinking glasses. Your original submission to Customs in New York dated December 17, 
1991, described the glasses as “Votive candle holder. Approximately two and a half inches 
high, two inches in diameter.” 


Issue: 
Are the glasses classified as drinking glasses under subheading 7013.29.10, HTSUS, or 


as other containers used for the conveyance or packing of goods under subheading 
7010.90.50, HTSUS, or as votive-candle holders under subheading 7013.99.35, HTSUS? 


Law and Analysis: 

The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to the term of the heading and any relative section or 
chapter notes * * *.” The competing subheadings under consideration are as follows: 


7010.90.50 Carboys, bottles, flasks, jars, pots, vials, ampoules and other containers, of 
glass, ofa kind used for the conveyance or packing of goods; preserving jars 
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of glass; stoppers, lids and other closures, of glass * * * Other * * * Other 
containers (with or without their closures) * * *. 
7013 Glassware of a kind used for table, kitchen, toilet, office, indoor decoration 
or similar purposes (other than that of heading 7010 or 7018) * * * 
7013.29.10 Drinking glasses, other than of glass-ceramics * * * Other * * * Other 
* * * Valued not over $0.30 each. 
7013.99.35 | Other glassware * * * Other * * * Other * * * Votive-candle holders. 
Headings 7010 and 7013, HTSUS, are both considered “use” provisions. Additional U.S. 
Rule of Interpretation 1(a), HTSUS, states that: 


[A] tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of 
importation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use. 


Subheading 7013.29.10, HTSUS, provides for drinking glasses. We are of the opinion 
that the subject glasses are not of the class or kind of “drinking glasses” classifiable under 
subheading 7013.29.10, HTSUS. At the time of importation, the physical characteristics 
of the glasses indicates that they are not principally used as drinking glasses. The size and 
design features are not the type of features found on drinking glasses. Therefore, the 
glasses are not properly classified as drinking glasses. 

Heading 7010, HTSUS, provides for bottles, vials and other containers of glass which 
are of a kind used for the conveyance or packing of goods. Explanatory Note (EN) 70.10 of 
the Harmonized Commodity Description and Coding System (HCDCS) (pg. 933-934), 
states that heading 7010 “covers all glass containers of the kinds commonly used commer- 
cially for the conveyance or packing of liquids or of solid products (powders, granules, 
etc.).” The types of containers covered by this heading include: 

(A) Carboys, demijohns, bottles (including syphon vases), phials and similar contain- 
ers, of all shapes and sizes, used as containers for chemical products (acids, etc.), bev- 
om oils, meat extracts, perfumery preparations, pharmaceutical products, inks, 
glues, etc. 
(B) Jars, pots and similar containers for the conveyance or packing of certain food- 
stuffs (condiments, sauces, fruit, preserves, honey, etc.), cosmetic or toilet prepara- 
tions (face creams, hair lotions, etc.), pharmaceutical products (ointments, etc.), 
polishes, cleaning preparations, etc. 
(C) Ampoules, usually obtained from a drawn glass tube, and intended to serve, after 
sealing, as containers for serums or other pharmaceutical products, or for liquid fuels 
(e.g., ampoules of petrol for cigarette lighters), chemical products, etc. 
(D) Tubular containers and similar containers generally obtained from lamp-worked 
glass tubes or by blowing, for the conveyance or packing of pharmaceutical products 
or similar uses. 
EN 70.10. The ENs, although not dispositive, are to be looked to for the proper interpreta- 
tion of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The key phrase in this instance is “commonly used commercially for the conveyance” of 
products. The root word of commercially” is commerce which is described as the exchange 
or buying and selling of commodities. Webster’s Third New International Dictionary 
(1986) and The Random House Dictionary of the English Language (1983). The root word 
of “conveyance” is convey which is described as to carry, bring or take from one place to 
another; transport; bear. The Random House Dictionary of the English Language (1983) 
and Webster’s Third New International Dictionary (1986). 

We are of the opinion that the glasses at issue are not principally used as the class or kind 
of merchandise contemplated by heading 7010, HTSUS, are used. The types of containers 
found in heading 7010, HTSUS, are principally used to convey a product to the consumer 
who uses the product in the container and then discards the container. The glasses at issue 
are not principally used to commercially convey candle wax. The glasses are necessary for 
the consumer to use the product, candle wax. In use, the glasses support the candle wax. 
Additionally, some of the glasses are not merely used as containers to convey the candle 
wax to the consumer or support the candle wax. As the glasses at issue hold the wax while 
it is being burned, they are not properly classified under heading 7010, HTSUS. See, Head- 
quarters Ruling Letter (HRL) 950426 dated June 19, 1992, which held that glass contain- 
ers imported into the U.S. empty and then filled with candle wax and a wick were 
classifiable as votive-candle holders under subheading 7013.99.35, HTSUS, rather than 
under subheading 7010.90.50, HTSUS. 
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Subheading 7013.99.35, HTSUS, provides for glass votive-candle holders. We have held 
that a glass votive-candle holder is a glass holder chiefly used in churches, where the 
candles are burned for devotional purposes. See, HRL 088123 dated February 25, 1991, 
HRL 088742 dated April 22, 1991, and HRL 950245 dated December 10, 1991. Addition- 
ally, we have held that votive-candle holders are generally of two types, large glasses or 
“sanctuary lamps” which contain candles that burn for about a week and small glasses 
which hold candles that burn for a few hours. See, HRL 950426 dated June 19, 1992. 

We are of the opinion that the subject glasses are principally used as votive-candle hold- 
ers. The size of the glasses, i.e., two and a half inches tall and two inches in diameter, is 
indicative of the common votive-candle holder used in churches and homes for devotional 
purposes. Therefore, the glasses are properly classified under subheading 7013.99.35, 
HTSUS. 


Holding: 

The glasses are classified under subheading 7013.99.35, HTSUS, as glass votive-candle 
holders, which is currently subject to the Column 1 duty rate of 6.6 percent ad valorem. 

NY 870585 is revoked. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CusToMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF CUSTOMS RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF AGGLOMERATED STONE 
ARTICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
1038-182, 107 Stat. 2057, 2186 (1993), this notice advises interested 
parties that Customs is modifying ruling letters concerning the tariff 
classification of agglomerated stone articles. Notice of the proposed 
modifications was published on April 13, 1994, in the Customs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 1, 1994. 


FOR FURTHERINFORMATION CONTACT: Kathleen Clarke, Metals 
and Machinery Classification Branch, Office of Regulations and Rulings 
(202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On April 13, 1994, Customs published a notice in the Customs BuLLE- 
TIN, Volume 28, Number 15, proposing to modify Headquarters Ruling 
Letter (HRL) 951422 dated November 25, 1992, and HRL 951459 dated 
March 17, 1993. 
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HRL 951422 classified the “Spirit Santa” and “Tannenbaum Santa” 
figurines under subheading 9505.10.40, Harmonized Tariff Schedule of 
the United States (HTSUS), as other articles for Christmas festivities 
made of plastic, and the “Cornucopia Santa” figurine under subheading 
3926.40.00, HTSUS, as plastic statuettes and other ornamental articles. 
These figurines were described as being manufactured from poly-resin. 
However, we are now aware that the figurines are manufactured with 
calcium carbonate derived from stone agglomerated with plastics. 

HRL 951459 classified the “Soda Pop” figurine under subheading 
9505.10.40, HTSUS, as other articles for Christmas festivities made of 
plastic, and the “Kris Kringle” and “Dedt Moroz” figurines under sub- 
heading 3926.40.00, HTSUS, as plastic statuettes and other ornamental 
articles. These figurines are manufactured with unsaturated poly-resin 
and calcium carbonate derived from stone. 

Customs Headquarters is of the opinion that since the figurines are 
manufactured with poly-resin and calcium carbonate derived from 
stone they are not regarded as plastic figurines, but are properly classi- 
fied as agglomerated stone figurines. Only one comment was received in 
response to this notice. The comment emphasized the point that 
Explanatory Note (EN) 68.10 describes artificial stone as being “* * * 
obtained by agglomerating pieces of natural stone or crushed or pow- 
dered natural stone (limestone, marble, granite, porphyry, serpentine, 
etc.) with lime or cement or other binders (e.g., plastics)” (emphasis 
added). The comment stated that to be classified under heading 6810, 
HTSUS, artificial stone must be manufactured from “natural stone or 
crushed or powdered natural stone”, as opposed to synthetically 
manufactured products. We agree with this comment. HRL 955392 and 
HRL 956098 modifying HRL 951422 and HRL 951459, respectively, will 
reflect this emphasis. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), this 
notice advises interested parties that customs is modifying HRL 951422 
and HRL 951459 to reflect the proper classification of the products 
under either subheading 9505.10.50, HTSUS, as other articles for 
Christmas festivities, or subheading 6810.99.00, HTSUS, as other 
articles of artificial stone. HRL 955392 modifying HRL 951422 is set 
forth in Attachment A and HRL 956098 modifying HRL 951459 is set 
forth in Attachment B to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 16, 1994. 
Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., May 16, 1994. 
CLA-2 CO:R:C:M 955392 KCC 
Category: Classification 
Tariff No. 6810.99.00 and 9505.10.50 
Ms. ANNA HETTINGER 
EXPEDITORS INTERNATIONAL OF WASHINGTON, INC. 
5180-A Smith Road 
Denver, CO 80216 


Re: HRL 951422 modified; “Spirit Santa,” “Tannenbaum Santa” and “Cornucopia 
Santa” figurines; poly-resin and calcium carbonate; EN 68.10. 


Dear MS. HETTINGER: 

This is in reference to Headquarters Ruling Letter (HRL) 951422 issued to you on 
November 25, 1992, which concerned the tariff classification of “Spirit Santa,” “Tannen- 
baum Santa” and “Cornucopia Santa” figurines under the Harmonized Tariff Schedule of 
the United States (HTSUS). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the North American 
Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) 
(hereinafter section 625), notice of the proposed modification of HRL 951422 was pub- 
lished on April 13, 1994, in the Customs BULLETIN, Volume 28, Number 15. 


Facts: 

HRL 951422 classified the “Spirit Santa” (Item #00149) and “Tannenbaum Santa” 
(Item #00157) under subheading 9505.10.40, HTSUS, as other articles for Christmas fes- 
tivities made of plastic, and classified the “Cornucopia Santa” (Item #00141) under sub- 
heading 3926.40.00, HTSUS, as plastic statuettes and other ornamental articles. HRL 
951422 described the figurines as being made from poly-resin. However, we are now aware 


that the figurines are actually made from calcium carbonate derived from stone agglomer- 
ated with plastics. 


Issue: 

What is the proper classification of the “Spirit Santa,” “Tannenbaum Santa” and “Cor- 
nucopia Santa” figurines made from calcium carbonate agglomerated with plastics under 
the HTSUS? 


Law and Analysis: 

The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *,” 

Since the figurines are actually made from calcium carbonate agglomerated with plas- 
tics, they are no longer classifiable as articles of plastics. We are of the opinion that the 
figurines are articles of artificial stone which are classifiable under heading 6810, HTSUS. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System ENs may be utilized. The ENs, although not dispositive, are to be used 
to determine the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). EN 68.10 (pg. 905) states that: 

Artificial stone is an imitation of natural stone obtained by agglomerating pieces of 
natural stone or crushed or powdered natural stone (limestone, marble, granite, por- 
phyry, serpentine, etc.) with lime or cement or other binders (e.g., plastics). Articles of 
artificial stone include those of “terrazzo”, “granito”, etc. * * * (emphasis added). 

The heading includes, inter alia, * * * vases, flower pots, architectural or garden 
ornaments; statues, statuettes, animal figures; ornamental goods * * *. 

EN 68.10 specifically states that artificial stone consists of natural stone (i.e., calcium 
carbonate) agglomerated with binders (i.e., plastics). We are of the opinion that the crucial 
factor which makes a product an article of artificial stone is the uniform blending of the 
natural stone material with the binding material. Pursuant to EN 68.10, the figurines at 
issue are clearly articles of artificial stone. They are made from calcium carbonate agglom- 
erated with plastics. 
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As the figurines are articles of artificial stone, they are not classifiable as articles of 
plastics. Therefore, the “Cornucopia Santa” figurine is classified under subheading 
6810.99.00, HTSUS, as other articles of artificial stone. The “Spirit Santa” and “Tannen- 
baum Santa” figurines, which are considered festive articles pursuant to HRL 951422, 
- classified under subheading 9505.10.50, HTSUS, as other articles for Christmas 

estivities. 


Holding: 

The “Cornucopia Santa” figurine is classified under subheading 6810.99.00, HTSUS, as 
other articles of artificial stone, which is dutiable at the Column 1 rate of 4.9% ad valorem. 

The “Spirit Santa” and “Tannenbaum Santa” figurines are classified under subheading 
9505.10.50, HTSUS, as other articles for Christmas festivities, which is dutiable at the 
Column 1 rate of 5.8% ad valorem. 

HRL 951422 dated November 25, 1992, is modified as set forth above. 

In accordance-with section 625, this ruling will become effective 60 days after its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.0(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., May 16, 1994. 


CLA-2 CO:R:C:M 956098 KCC 
Category: Classification 
Tariff No. 6810.99.00 and 9505.10.50 
Mr. JOE SCHMID 
J.S. INTERNATIONAL 
110 West Ocean Blud., Suite 307 
Long Beach, California 90802 


Re: HRL 951459 modified; “Dedt Moroz,” “Kris Kringle,” and “Soda Pop” figurines; 
poly—resin and calcium carbonate; EN 68.10. 


DEAR Mr. SCHMID: 

This is in reference to Headquarters Ruling Letter (HRL) 951459 issued to you on 
March 17, 1993, which concerned the tariff classification of “Dedt Moroz,” “Kris Kringle,” 
and “Soda Pop” figurines under the Harmonized Tariff Schedule of the United States 
(HTSUS). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter 
section 625), notice of the proposed modification of HRL 951459 was published on April 
13, 1994, in the CuSTOMS BULLETIN, Volume 28, Number 15. 


Facts: 

HRL 951459 classified the “Soda Pop” (Item #1658) under subheading 9505.10.40, 
HTSUS, as other articles for Christmas festivities made of plastic, and classified the “Dedt 
Moroz” (Item #1651) and “Kris Kringle” (Item #1657) under subheading 3926.40.00, 
HTSUS, as plastic statuettes and other ornamental articles. HRL 951459 described the 
figurines as being made from unsaturated poly-resin and calcium carbonate derived from 
stone. 


Issue: 
What is the proper classification of the “Dedt Moroz,” “Kris Kringle,” and “Soda Pop” 
figurines made from poly-resin and calcium carbonate under the HTSUS? 
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Law and Analysis: 

The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRI’s). GRI 1, HTSUS, states, in part, that “for legal purposes, classifica- 
tion shall be determined according to terms of the headings and any relative section or 
chapter notes * * *. 

Since the figurines are made from poly-resin and calcium carbonate, they are no longer 
classifiable as articles of plastics. We are of the opinion that the figurines are articles of 
artificial stone which are classifiable under heading 6810, HTSUS. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System ENs may be utilized. The ENs, although not dispositive, are to be used 
to determine the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). EN 68.10 (pg. 905) states that: 


Artificial stone is an imitation of natural stone obtained by agglomerating pieces of 
natural stone or crushed or powdered natural stone (limestone, marble, granite, por- 
phyry, serpentine, etc.) with lime or cement or other binders (e.g., plastics). Articles of 
artificial stone include those of “terrazzo”, “granito”, etc. * * * (emphasis added). 

The heading includes, inter alia, * * * vases, flower pots, architectural or garden 
ornaments; statues, statuettes, animal figures; ornamental goods * * *. 


EN 68.10 specifically states that artificial stone consists of natural stone (i.e., calcium 
carbonate) agglomerated with binders (i.e., poly-resin). We are of the opinion that the 
crucial factor which makes a product an article of artificial stone is the uniform blending 
of the natural stone material with the binding material. Pursuant to EN 68.10, the figu- 
rines at issue are articles of artificial stone. They are made from polyresin and calcium 
carbonate. 

As the figurines are articles of artificial stone, they are not classifiable as articles of plas- 
tics. Therefore, the “Dedt Moroz” and “Kris Kringle” figurines are classified under sub- 
heading 6810.99.00, HTSUS, as other articles of artificial stone. The “Soda Pop” figurine, 
which is considered a festive article pursuant to HRL 951459, is classified under subhead- 
ing 9505.10.50, HTSUS, as other articles for Christmas festivities. 


Holding: 

The “Dedt Moroz” and “Kris Kringle” figurines are classified under subheading 
6810.99.00, HTSUS, as other articles of artificial stone, which is dutiable at the Column 1 
rate of 4.9% ad valorem. 

The “Soda Pop” figurine is classified under subheading 9505.10.50, HTSUS, as other 
= for Christmas festivities, which is dutiable at the Column 1 rate of 5.8% ad 
valorem. 

HRL 951459 dated March 17, 1993, is modified as set forth above. 

In accordance with section 625, this ruling will become effective 60 days after its publi- 
cation in the CusToMsS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF THE FOLD-N-GO 
TRAVEL CRIB AND PLAY YARD 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification of a 
play yard comments are invited on the correctness of the proposed rul- 
ing. 

DATE: Comments must be received on or before July 1, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Metals 


and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification ofa 
play yard under the Harmonized Tariff Schedule of the United States 
(HTSUS). 

In New York Ruling Letter (NY) 885035, issued on May 4, 1993, by the 
Area Director of Customs, New York Seaport, the “Fold-N-Go” travel 
crib and play yard was classified as goods put up in a set for retail sale 
under subheading 9403.80.60, HTSUS, which provides for: [fJurniture 
of other materials, including cane, osier, bamboo or similar materials: 
[o]ther. Because the play yard was classified as a set, its textile compo- 
nents were subject to textile quota requirements. 

Customs Headquarters concurs in the classification under subhead- 
ing 9403.80.60, HTSUS. However, we are of the opinion that NY 885035 
erroneously classified the play yard as a set, and that the play yard is 
properly classifiable as a composite good under subheading 9403.80.60, 
HTSUS. If the play yard is classifiable as a composite good, textile quota 
requirements will not apply to its textile components. 
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In understanding the language of the HTSUS, the Harmonized Com- 
modity Description and Coding System Explanatory Notes may be uti- 
lized. The Explanatory Notes, although not dispositive, are to be used to 
determine the proper interpretation of the HTSUS. See T.D. 89-80, 54 
Fed. Reg. 35127, 35128 (August 23, 1989). 

In part, Explanatory Note 3(b)(IX) (p. 4) states that: [flor the pur- 
poses of this Rule, composite goods made up of different components 
shall be taken to mean not only those in which the components are 
attached to each other to form a practically inseparable whole but also 
those with separable components, provided these components are 
adapted one to the other and are mutually complementary and that 
together they form a whole which would not normally be offered for sale 
in separate parts * * *. 

For classification purposes, it is the opinion of Customs Headquarters 
that, based upon the above definition, the play yard constitutes a com- 
posite good. It consists of separable components which are adapted one 
to the other and together form a whole which would not normally be 
offered for sale in separate parts. See Headquarters Ruling Letter (HQ) 
954180, dated July 21, 1993. 

Customs intends to modify NY 885035 to reflect the proper classifica- 
tion of the play yard as a composite good under subheading 9403.80.60, 
HTSUS. 

Before taking this action, consideration will be given to any written 
comments timely received. NY 885035 is set forth in Attachment A to 


this document; HQ 954180 is set forth in Attachment B to this docu- 
ment; and proposed HQ 956018, modifying NY 885035, is set forth in 
Attachment C to this document. 


Dated: May 11, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., May 4, 1994. 


CLA-2-94:S:N:N8:233 885035 
Category: Classification 
Tariff No. 9403.80.6040 and 6302.22.2020 
Ms. DIANE HUDYKA 
HARPER ROBINSON & Co. 
A DIVISION OF THE HARPER GROUP 
PO. Box 81830 
Cleveland, Ohio 44181 


Re: The tariff classification of a travel crib and playard from Taiwan. 


Dear Ms. HupDyka: 

In your letter dated April 12, 1993, on behalf of Century Products Company, Douglas 
Swellen, Macedonia, OH 44056, you requested a tariff classification ruling. 

The furniture item consists of a travel crib and playard, Century Model No. 10-810BAF. 
The crib and playard is known by its trade name as “The Fold-N-Go”. It is comprised of 
four plastic legs, four sides covered with nylon fabric and a bottom vinyl pad. The travel 
crib and playard is sturdy, has a lightweight design that sets up easily, and needs no tools or 
assembly. A protective pad unwraps to become a soft cushion nap pad. The padded rails are 
soft for the protection of the baby. Mesh see-thru panels allow parents to see in and baby to 
see out. The dimensions are 28 inches x 41 inches. When unfolded it is designed to be 
placed on the floor or ground. All that is seen is the nylon fabric that covers the sides of the 
crib and playard. Thus the nylon is the component that gives the crib and playard its 
essential character. 

The sample you submitted will be returned under separate cover. 

The applicable subheading for the nylon fabric “Fold-N-Go” travel crib and playard 
with a cover pad sheet imported together will be 9403.80.6040, Harmonized Tariff Sched- 
ule of the United States Annnotated, HTSUSA, which provides for: Furniture of other 
materials, including cane, osier, bamboo or similar materials: Other, household. The rate 
of duty will be 4 percent ad valorem. Regardless of the classification of the set, any textile 
articles that would be subject to quota if imported separately, are subject to the same quota 
if imported as part of a set. The sheet, which would be classifiable under subheading 
6302.22.2020, HTSUSA, in textile category 666. 

Your inquiry also asks about the sheet being imported separately. The fitted crib sheet is 
made of 50 percent polyester and 50 percent cotton woven fabric and measures approxi- 
mately 23 inches by 33 inches. It is printed with ballons and lines. The corners are fitted 
and there is a strip of elastic sewn around the perimeter of the edge. The applicable sub- 
heading for the separately imported fitted crib sheet will be 6302.22.2020, HTSUSA, 
which provides for; Bed linen, table linen, toilet linen and kitchen linen: Other bed linen, 
printed: Of man made fibers: Other, sheets. The rate of duty will be 13 percent ad valorem. 

The crib sheet falls within textile category designation 666. Based upon international 
trade agreements, products of Taiwan are subject to quota and visa requirements. The 
designated textile and apparel categories may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which 
is available for inspection at your local Customs office. 

The submitted crib sheet sample is not marked with the country of origin. Section 
134.11 of the Customs Regulations (19 CR 134.11) states that “* * * every article of for- 
eign origin (or container) imported into the U.S. shall be marked in a conspicuous place as 
legibly, indelibly, and permanently as the nature of the article (or container) will permit 
* * * to indicate * * * the country of origin of the article * * *.” 

Additionally, please note that separately Federal Trade Commission marking require- 
ments exit regarding country of origin, fiber content, and other information that must 
appear on many textile items. You should contact the Trade Commission, Washington, 
D.C. 20580, for information on the applicability of these requirements to these items. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. if the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., July 21, 1993. 


CLA-2 CO:R:C:M 954180 LTO 
Category: Classification 
Tariff No. 9403.80.60 
Ms. BETTIE JO SHEARER 
WHOLESALE SUPPLY COMPANY, INC. 
PO. Box 24600 
Nashville, Tennessee 37202 


Re: Portable Play Yard; PC 879458 affirmed; HQ 952032; subheading 9403.20.00. 


DEAR MS. SHEARER: 

This is in response to your letter of May 11, 1993, requesting the classification of the 
Pack N Play Portable Play Yard under the Harmonized Tariff Schedule of the United 
States (HTSUS). 


Facts: 

The article in question is the Portable Play Yard. The Play Yard is designed to stand on 
the floor and function as a crib and an enclosed play area for a baby. It is constructed of a 
steel tubing frame with nylon and fabric covering on all four sides. The corners of the Play 
Yard are made of plastics. 

In PC 879458, dated November 6, 1992, the Play Yard was held to be classifiable under 
subheading 9403.80.60, HTSUS, which provides for furniture of materials other than 
metal, wood or plastics. You contend that the article in question should be classified under 
subheading 9403.20.00, HTSUS, which provides for other metal furniture, because the 
metal frame imparts the Play Yard’s essential character. The corresponding rate of duty 
for articles of both subheading 9403.20.00 and 9403.80.60, HTSUS, is 4% ad valorem. 


Issue: 
Whether the essential character of the Pack N Play Portable Play Yard is imparted by its 
metal frame. 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The subheadings at issue are as follows: 


9403 Other furniture and parts thereof 
9403.20.00 Other metal furniture 


* * * * * * * 


9403.80.60 Furniture of other materials, including cane, osier, bamboo or similar 
materials * * * [o]ther 


The Play Yard consists of metal, fabric/nylon and plastic (the Play Yard cannot be con- 
sidered “plastic furniture” because the plastic components of the Play Yard are minor). 
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Thus, it is prima facie classifiable under both subheading 9403.20.00 and 9403.80.60, 
HTSUS. 

GRI 3(b) states that when goods are, prima facie, classifiable under two or more head- 

ings, classification shall be effected as follows: 
Mixtures, composite oe consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, * * * shall be classified as if they 
consisted of the material or component which gives them their essential character, 
insofar as this criterion is applicable (underlining added]. 
This rule is made applicable at the subheading level by GRI 6. Therefore, it is necessary to 
determine which component of the Play Yard imparts its essential character. 

In HQ 952032, dated July 6, 1992, we considered the classification of various wrought 
iron and wicker seats and furniture. The issue before us was whether the essential charac- 
ter of the articles in guest ion was imparted by the iron or wicker components. 

We found that the essential character of several of the articles was imparted by the iron 
components. With regard to these articles, we stated as follows: 

The wrought iron gives the furniture its support and it makes up the majority of its 
weight. It is also the most prominent feature of the pieces which have the appearance 
of wrought iron with wicker ‘additions.’ The wicker components, although providing 
some utilitarian purpose, are mainly present for decorative purposes. 

With regard to the remaining articles, we found that their essential character was 
imparted by the wicker components. With regard to these articles, we stated as follows: 

These two pieces of furniture are covered with wicker, except for the bottom feet. In 
appearance, they look to be wicker furniture, unlike the [above] furniture, which 
appear to be wrought iron furniture. 

Turning to the present case, the most prominent feature of the Play Yard is the nylon 
and fabric that covers all four sides. While the steel frame provides its support, the Play 
Yard has the appearance of nylon and fabric, not steel. With regard to the weight, the fab- 
ric and nylon slightly exceed the metal. Accordingly, it is our opinion that the component 
which provides the Play Yard with its essential character is the nylon/fabric cover. 


Holding: 


The Pack N Play Portable Play Yard is classifiable under subheading 9403.80.60, 
HTSUS, which provides for “[f]urniture of other materials, including cane, osier, bamboo 
or similar materials * * * [o]ther. The corresponding rate of duty for articles of this sub- 
heading is 4% ad valorem. 

PC 879458, dated November 6, 1992, is affirmed. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMS SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:M 956018 DWS 
Category: Classification 
Tariff No. 9403.80.60 
Mr. JOHN M. PETERSON 
NEVILLE, PETERSON & WILLIAMS 
2300 N Street, N.W. 
Washington, DC 20037 
Re: Modification of NY 885035; Fold-N-Go Travel Crib and Play Yard; GRIs 2(a) and 3(b); 
Explanatory Notes 2(a)(V) and (VID), and 3(b)(VIII), (IX) and (X); Composite Good; 
Set; HQ 954180. 
DEAR MR. PETERSON: 


This is in response to your letter of March 22, 1994, on behalf of Century Products Inc., 
requesting reconsideration of NY 885035, dated May 4, 1993, which dealt with the classifi- 
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cation of the “Fold-N-Go Travel Crib and Play Yard” under the Harmonized Tariff Sched- 
ule of the United States (HTSUS). 


Facts: 

The merchandise consists of the “Fold-N-Go Travel Crib and Play Yard”, imported in a 
complete and unassembled condition. It is comprised of four plastic legs, four sides cov- 
ered with nylon fabric, and a bottom vinyl pad. The merchandise is sturdy, has a light- 
weight design that sets up easily, and needs no tools for assembly. A protective pad, which 
is fitted with a cotton sheet, unwraps to become a soft cushion nap pad. The padded rails 
are soft for the protection of a baby. Mesh panels allow parents to check on the baby while it 
is playing. 


Issues: 

Whether the play yard, imported in a complete and unassembled condition, is classifi- 
able as if imported in an assembled condition. 

Whether the play yard is a composite good or goods put up in a set for retail sale. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. 

In NY 885035, the subject play yard was held to be classifiable as other household 
furniture of other materials under subheading 9403.80.60, HTSUS, as goods put up 
in a set for retail sale. Because it was held that the play yard was a set, its textile compo- 
nents were subject to textile quota requirements. If the play yard had been held to be a 
composite good, the textile quota requirements would not have been applied to the textile 
components. 

There is no dispute that the play yard is classifiable under subheading 9403.80.60, 
HTSUS. However, the manner in which this result is reached must be resolved. 

First, because the play yard is imported in a complete and unassembled condition, we 
must determine whether it is to be classifiable as if imported in an assembled condition. 
GRI 2(a) states that: 


[a]ny reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article See the essential character of the complete or finished article. It shall 
also include a reference to that article complete or finished (or failing to be classified 
as complete or finished by virtue of this rule), entered unassembled or disassembled. 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive, are to be used to determine the proper interpretation of the HTSUS. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). Explanatory Note 2(a)(V) (p. 2) 
states that: 


[t]he second part of Rule 2(a) provides that complete or finished articles presented 
unassembled or danseeied are to be classified in the same heading as the 
assembled article. When goods are so presented, it is usually for reasons such as 
requirements or convenience of packing, handling or transport. 


In part, Explanatory Note 2(a)(VII) (p. 2) states that: 


[flor the purposes of this Rule, “articles presented unassembled or disassembled” 
means articles the components of which are to be assembled either by means of simple 
fixing devices (screws, nuts, bolts, etc.) or by riveting or welding, for example, pro- 
vided only simple assembly operations are involved. 


We are satisfied that the play yard, imported in a complete and unassembled condition, 
imparts the essential character of an assembled play yard. Also, we find that the play yard 
is presented unassembled for reasons such as convenience of packing, handling, or trans- 
port, and that the play yard will be assembled by means of simple fixing devices. 

We must now determine whether the play yard is a composite good or goods put up ina 
set for retail sale. GRI 3(b) states that: 


[mJixtures, composite goods consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, which cannot be classified by ref- 
erence to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 
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In part, Explanatory Note 3(b)(IX) (p. 4) states that: 


[flor the purposes of this Rule, composite goods made up of different components 
shall be taken to mean not only those in which the components are attached to each 
other to form a practically inseparable whole but also those with separable compo- 
nents, provided these components are adapted one to the other and are mutually 
complementary and that together they form a whole which would not normally be 
offered for sale in separate parts * * *. 


For classification purposes, it is our position that, based upon the above definition, the 
play yard constitutes a composite good. The play yard consists of separable components 
which are adapted one to the other and together form a whole which would not normally 
be offered for sale in separate parts. See HQ 954180, dated July 21, 1993. 

Explanatory Note 3(b)(X) (p. 4) states that: 


[flor the purpose of this Rule, the term “goods put up in sets for retail sale” shall be 
taken to mean goods which: 
(a) consist of at least two different articles which are, prima facie, classifiable 
in different headings * * *; 
(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 
(c) are put up in a manner suitable for sale directly to users without repacking 
(e.g., in boxes or cases or on boards). 


The play yard is not goods put up in a set for retail sale because it does not consist of 
separately identifiable articles classifiable in different headings under the HTSUS. The 
components of the play yard are not articles which would be sold separately and are put up 
to meet a specific activity. See the exemplars to Explanatory Note 3(b)(X). the play yard 
components are parts adapted one to another to form a play yard. The parts have little 
utility unless they are used together as a single article of commerce. 

Explanatory Note 3(b)(VIII) (p. 4) states that: 


[t]he factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods. 


It is our position that the essential character of the play yard is imparted by its vinyl 
comporents. The play yard has the appearance of being vinyl, with additions of other 
material. 

Therefore, we find that the play yard is a composite good classifiable under subheading 
9403.80.60, HTSUS. 


Holding: 

The “Fold-N-Go Travel Crib and Play Yard” is a composite good classifiable under sub- 
heading 9403.80.60, HTSUS, as other household furniture of other materials. Textile 
quota requirements do not apply to the textile components of the play yard. Also, the play 
yard, imported in a complete and unassembled condition, imparts the essential character 
of an assembled play yard. 


Effect on Other Rulings: 
NY 885035 is modified to reflect the reasoning in this ruling. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF THE TRAVEL ’N 
TRUNDLE YOUTH BED 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification 
of a youth bed. Comments are invited on the correctness of the proposed 
ruling. 


DATE: Comments must be received on or before July 1, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Metals 


and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification of a 
youth bed under the Harmonized Tariff Schedule of the United States 
(HTSUS). 

In New York Ruling Letter (NY) 892448, issued on December 7, 1993, 
by the Area Director of Customs, New York Seaport, the “Travel ’N 
Trundle Youth Bed” was classified as goods put up in a set for retail sale 
under subheading 9403.70.80, HTSUS, which provides for: [o]ther fur- 
niture and parts thereof: [flurniture of plastics: [o]ther. Because the 
youth bed was classified as a set, the textile components of the bed were 
subject to textile quota requirements. 

Customs Headquarters concurs in the classification under subhead- 
ing 9403.70.80, HTSUS. However, we are of the opinion that NY 892448 
erroneously classified the youth bed as a set, and that the youth bed is 
properly classifiable as a composite good under subheading 9403.70.80, 
HTSUS. If the bed is classifiable as a composite good, textile quota 
requirements will not apply to Its textile components. 
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In understanding the language of the HTSUS, the Harmonized Com- 
modity Description and Coding System Explanatory Notes may be uti- 
lized. The Explanatory Notes, although not dispositive, are to be used to 
determine the proper interpretation of the HTSUS. See T.D. 89-80, 54 
Fed. Reg. 35127, 35128 (August 23, 1989). 

In part, Explanatory Note 3(b)(IX) (p. 4) states that: [flor the pur- 
poses of this Rule, composite goods made up of different components 
shall be taken to mean not only those in which the components are 
attached to each other to form a practically inseparable whole but also 
those with separable components, provided these components are 
adapted one to the other and are mutually complementary and that 
together they form a whole which would not normally be offered for sale 
in separate parts * * *. 

For classification purposes, it is the opinion of Customs Headquarters 
that, based upon the above definition, the youth bed constitutes a com- 
posite good. The bed consists of separable components which are 
adapted one to the other and together form a whole which would not 
normally be offered for sale in separate parts. See Headquarters Ruling 
Letter (HQ) 954180, dated July 21, 1993. 

Customs intends to modify NY 892448 to reflect the proper classifica- 
tion of the youth bed as a composite good under subheading 9403.70.80, 
HTSUS. 

Before taking this action, consideration will be given to any written 
comments timely received. NY 892448 is set forth in Attachment A to 


this document; HQ 954180 is set forth in Attachment B to this docu- 
ment; and proposed HQ 956021, modifying NY 892448, is set forth in 
Attachment C to this document. 


Dated: May 11, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., December 7, 1993. 


CLA-2-94:S:N:N8:233 892448 
Category: Classification 
Tariff No. 9403.70.8010, 4202.92.3030, 
6302.32.2040, and 6302.31.2040 
Mr. BENGT LAGER, PRESIDENT 
REGAL & LAGER, INC 
SCANDINAVIAN PRODUCTS FOR CHILDREN 
1506 Waynesborough Court 
Marrietta, CA 30062 


Re: The tariff classification of a travel bed from Taiwan. 


DEAR Mk. LAGER: 

In your letter dated November 8, 1993, you requested a tariff classification ruling. 

The furniture item consists of a travel bed for children 2-6 years old called the Travel ’n 
Trundle bed. It can also be used as a trundle, as it fits under any adult bed on a standard 
frame. The bed is put together by inserting the side sections, made of polyethylene foam, 
into the side pockets, two in each long side and one in each short side. The sides are then 
raised and velcroed in the corners. The mattress is made of vinyl covered polyurethane 
form and comes with a fitted sheet. It disassembles and rolls up like a sleeping bag and has 
a patent pending. Everything fits into a carrying bag. The bed and bag are made of nylon, 
while the sheet if of cotton polyester blend and is designed to be placed on the floor or 
ground. 

The Travel ’n Trundle bed with sheet and carry bag is considered a set. The essential 
character is imparted by the plastic components. The plastic gives the furniture its sup- 
port and makes up the major portion of its weight. It is also the most prominent feature of 
the child bed which has the appearance of plastic with nylon and cotton or a cotton and 
polyester blend “additions”. 

The submitted sample will be returned to you under separate cover. 

The applicable subheading for the children travel bed will be 9403.70.8010, Harmo- 
nized Tariff Schedule of the United States Annotated, HTSUSA, which provides for: Fur- 
niture of plastics: Other, household. The rate of duty will be 2.4 percent ad valorem. 

Regardless of the classification of the set, any textile article that would be subject to 
quota if imported separately, is subject to the same quota if imported as part of a set. The 
carry bag, which would be classifiable under subheading 4202.92.3030, HTSUSA, is in tex- 
tile category #670. The sheet, ifimported separately and if of polyester, it would be classifi- 
cable under subheading 6302.32.2040. HTSUSA, which provides for: Bed linen, table 
linen, toilet linen and kitchen linen: Other bed linen: Of man made fibers: Other: Sheets: 
Not napped. The sheet if of cotton and imported separately, is classifiable under subhead- 
ing 6302.31.2040, HTSUSA, which provides for: Bed linen, table linen, toilet linen * * * 
other * * * Sheets: Not napped. The applicable textile category for the sheet of polyester 
will be #666. The applicable textile category for the sheet of cotton will be #361. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., July 21, 1993. 


CLA-2 CO:R:C:M 954180 LTO 
Category: Classification 
Tariff No. 9403.80.60 
Ms. BETTIE JO SHEARER 
WHOLESALE SUPPLY COMPANY, INC. 
PO. Box 24600 
Nashville, Tennessee 37202 


Re: Portable Play Yard; PC 879458 affirmed; HQ 952032; subheading 9403.20.00. 


Dear Ms. SHEARER: 

This is in response to your letter of May 11, 1993, requesting the classification of the 
Pack N Play Portable Play Yard under the Harmonized Tariff Schedule of the United 
States (HTSUS). 


Facts: 

The article in question is the Portable Play Yard. The Play Yard is designed to stand on 
the floor and function as a crib and an enclosed play area for a baby. It is constructed of a 
steel tubing frame with nylon and fabric covering on all four sides. The corners of the Play 
Yard are made of plastics. 

In PC 879458, dated November 6, 1992, the Play Yard was held to be classifiable under 
subheading 9403.80.60, HTSUS, which provides for furniture of materials other than 
metal, wood or plastics. You contend that the article in question should be classified under 
subheading 9403.20.00, HTSUS, which provides for other metal furniture, because the 
metal frame imparts the Play Yard’s essential character. The corresponding rate of duty 
for articles of both subheading 9403.20.00 and 9403.80.60, HTSUS, is 4% ad valorem. 


Issue: 
Whether the essential character of the Pack N Play Portable Play Yard is imparted by its 
metal frame. 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *. 

The subheadings at issue are as follows: 


9403 Other furniture and parts thereof 
9403.20.00 Other metal furniture 
* * * * * * * 
9403.80.60 Furniture of other materials, including cane, osier, bamboo or similar 
materials * * * [o]ther 
The Play Yard consists of metal, fabric/nylon and plastic (the Play Yard cannot be con- 
sidered “plastic furniture” because the plastic components of the Play Yard are minor). 
Thus, it is prima facie classifiable under both subheading 9403.20.00 and 9403.80.60, 
HTSUS. 
GRI 3(b) states that when goods are, prima facie, classifiable under two or more head- 
ings, classification shall be effected as follows: 
Mixtures, composite goods consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, * * * shall be classified as if they 
consisted of the material or component which gives them their essential character, 
insofar as this criterion is applicable [underlining added]. 


This rule is made applicable at the subheading level by GRI 6. Therefore, it is necessary to 
determine which component of the Play Yard imparts its essential character. 

In HQ 952032, dated July 6, 1992, we considered the classification of various wrought 
iron and wicker seats and furniture. The issue before us was whether the essential charac- 
ter of the articles in question was imparted by the iron or wicker components. 
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We found that the essential character of several of the articles was imparted by the iron 
components. With regard to these articles, we stated as follows: 


The wrought iron gives the furniture its support and it makes up the majority of its 
weight. It is also the most prominent feature of the pieces which have the appearance 
of wrought iron with wicker ‘additions.’ The wicker components, although providing 
some utilitarian purpose, are mainly present for decorative purposes. 


With regard to the remaining articles, we found that their essential character was 
imparted by the wicker components. With regard to these articles, we stated as follows: 


These two pieces of furniture are covered with wicker, except for the bottom feet. In 
appearance, they look to be wicker furniture, unlike the [above] furniture, which 
appear to be wrought iron furniture. 


Turning to the present case, the most prominent feature of the Play Yard is the nylon 
and fabric that covers all four sides. While the steel frame provides its support, the Play 
Yard has the appearance of nylon and fabric, not steel. With regard to the weight, the fab- 
ric and nylon slightly exceed the metal. Accordingly, it is our opinion that the component 
which provides the Play Yard with its essential character is the nylon/fabric cover. 


Holding: 

The Pack N Play Portable Play Yard is classifiable under subheading 9403.80.60, 
HTSUS, which provides for “[f]urniture of other materials, including cane, osier, bamboo 
or similar materials * * * [o]ther. The corresponding rate of duty for articles of this sub- 
heading is 4% ad valorem. 

PC 879458, dated November 6, 1992, is affirmed. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:M 956021 DWS 
Category: Classification 
Tariff No. 9403.70.80 
MR. JOHN M. PETERSON 
NEVILLE, PETERSON & WILLIAMS 
2300 N Street, N.W. 
Washington, DC 20037 


Re: Modification of NY 892448; Travel ’N Trundle Youth Bed; GRIs 2(a) and 3(b); 
Explanatory Notes 2(a)(V) and (VID), and 3(b)(VIID), (IX) and (X); Composite Good; 
Set; HQ 954180. 


DEAR MR. PETERSON: 

This is in response to your letter of March 4, 1994, on behalf of Regal + Lager, Inc., 
requesting reconsideration of NY 892448, dated December 7, 1993, which dealt with the 
classification of the “Travel ’N Trundle Youth Bed” under the Harmonized Tariff Sched- 
ule of the United States (HTSUS). 


Facts: 

The merchandise consists of the “Travel ’N Trundle Youth Bed” portable youth bed, 
imported in a complete and disassembled condition. It is comprised of a nylon bed, a vinyl- 
covered polyethylene foam mattress, a fitted cotton or cotton/polyester sheet (specially 
designed to cover the mattress), rectangular side sections of polyethylene foam, and a 
nylon carrying case. The bed is designed to be disassembled and rolled up for transporta- 
tion and storage in the carrying case. It is assembled by placing the side panels in the bed 
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pockets. The pockets then are turned down, to be perpendicular to the bed surface, and 
held in that position by “Velcro” attachments. 


Issues: 

Whether the youth bed, imported in a complete and disassembled condition, is classifi- 
able as if imported in an assembled condition. 

Whether the youth bed is a composite good or goods put up in a set for retail sale. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. 

In NY 892448, the subject youth bed was held to be classifiable as other furniture of plas- 
tics under subheading 9403.70.80, HTSUS, as goods put up in a set for retail sale. Because 
it was held that the bed was a set, the textile components of the bed were subject to textile 
quota requirements. If the youth bed had been held to be a composite good, the textile 
quota requirements would not have applied to the textile components. 

There is no dispute that the youth bed is classifiable under subheading 9403.70.80, 
HTSUS. However, the manner in which this result is reached must be resolved. 

First, because the youth bed is imported in a complete and unassembled condition, we 
must determine whether it is to be classifiable as if imported in an assembled condition. 
GRI 2(a) states that: 


[alny reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or finished article. It shall 
also include a reference to that article complete or finished (or falling to be classified 
as complete or finished by virtue of this rule), entered unassembled or disassembled. 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive, are to be used to determine the proper interpretation of the HTSUS. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). Explanatory Note 2(a)(V) (p. 2) 
states that: 


[t]he second part of Rule 2(a) provides that complete or finished articles presented 
unassembled or disassembled are to be classified in the same heading as the 
assembled article. When goods are so presented, it is usually for reasons such as 
requirements or convenience of packing, handling or transport. 


In part, Explanatory Note 2(a)(VII) (p. 2) states that: 


(flor the purposes of this Rule, “articles presented unassembled or disassembled” 
means articles the components of which are to be assembled either by means of simple 
fixing devices (screws, nuts, bolts, etc.) or by riveting or welding, for example, pro- 
vided only simple assembly operations are involved. 


We are satisfied that the youth bed, imported in a complete and unassembled condition, 
imparts the essential character of an assembled youth bed. Also, we find that the youth 
bed is presented unassembled for reasons such as convenience of packing, handling, or 
transport, and that the youth bed will be assembled by means of simple fixing devices. 

We must now determine whether the youth bed is a composite good or goods put up ina 
set for retail sale. GRI 3(b) states that: 


[m]ixtures, composite goods consisting of different materials or made up of different 
components, and goods put up in sets for retail sale, which cannot be classified by ref- 
erence to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 


In part, Explanatory Note 3(b)(IX) (p. 4) states that: 


[flor the purposes of this Rule, composite goods made up of different components 
shall be taken to mean not only those in which the components are attached to each 
other to form a practically inseparable whole but also those with separable compo- 
nents, provided these components are adapted one to the other and are mutually com- 
plementary and that together they form a whole which would not normally be offered 
for sale in separate parts * * *. 


For classification purposes, it is our position that, based upon the above definition, the 
youth bed constitutes a composite good. The bed consists of separable components which 
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are adapted one to the other and together form a whole which would not normally be 
offered for sale in separate parts. See HQ 954180, dated July 21, 1993. 
Explanatory Note 3(b)(X) (p. 4) states that: 
[flor the purpose of this Rule, the term “goods put up in sets for retail sale” shall be 
taken to mean goods which: 
(a) consist of at least two different articles which are, prima facie, classifiable 
in different headings * * *; 
(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 
(c) are put up in a manner suitable for sale directly to without repacking (e.g., 
in boxes or cases or on boards). 

The youth bed is not goods put up in a set for retail sale because it does not consist of 
separately identifiable articles classifiable in different headings under the HTSUS. The 
components of the bed are not articles which could be sold separately and are put up to 
meet a specific activity. See the exemplars to Explanatory Note 3(b)(X). The bed compo- 
nents are parts adapted one to another to form a youth bed. The parts have little utility 
unless they are used together as a single article of commerce. 

Explanatory Note 3(b)(VIID (p. 4) states that: 

[t]he factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or co 
nent, its bulk, quantity, weight or value, or by the role of a constituent caaiekiid te 
relation to the use of the goods. 

It is our position that the essential character of the youth bed is imparted by its plastic 
components. They give the bed its support and makes up the major portion of its weight. 
The bed also has the appearance of being plastic, with additions of other material. 

Therefore, we find that the youth bed is a composite good classifiable under subheading 
9403.70.80, HTSUS. 

Holding: 

The “Travel ’N Trundle Youth Bed” is a composite good classifiable under subheading 
9403.70.80, HTSUS, as other furniture of plastics. Textile quota requirements do not 
apply to the textile components of the bed. Also, the youth bed, imported in a complete and 
unassembled condition, imparts the essential character of an assembled bed. 

Effect on Other Rulings: 

NY 892448 is modified to reflect the reasoning in this ruling. 

JOHN DURANT, 
Director. 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF THE “TROLI” 
MODULE FOR PERSONAL COMPUTER LOCAL AREA NET- 
WORKING 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
the “TROLI” Module for personal computer Local Area Networking 
ee ”). Comments are invited on the correctness of the proposed 
ruling. 
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DATE: Comments must be received on or before July 1, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Matthew Riley, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification of 
the TROLI (Token Ring Optimized Interface) Module for personal com- 
puter Local Area Networking (“LAN”). In NY 869010, issued on Decem- 
ber 18, 1991, by the Area Director of Customs, New York Seaport, the 
TROLI Module was held to be classifiable under subheading 8517.82.00, 
HTSUS, which provides for other telegraphic apparatus. This ruling let- 
ter is set forth in Attachment A to this document. 

However, subsequently, citing chapter 84 legal note 5(B), Customs 
Headquarters issued HQ 951331, dated September 18, 1992, which clas- 
sified similar LAN apparatus in subheading 8471.99.15, HTSUS, which 
provides for automatic data processing machine (ADP) control or 
adapter units. Customs Headquarters is of the opinion that the TROLI 
Module is connectable to the central processing unit (CPU) and is 
designed to be a unit of an ADP system, and is thus properly classifiable 
under subheading 8471.99.15, HTSUS, which provides for ADP 
machine control or adapter units. 

Customs intends to revoke NY 869010 to reflect the proper classifica- 
tion of the product in subheading 8471.99.15, HTSUS. Before taking 
this action, consideration will be given to any written comments timely 
received. Proposed Headquarters ruling 955907, revoking NY 869010, 
is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 11, 1994. 
Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, N.Y., December 18, 1991. 


CLA-2-85:S:N:N1:109 869010 
Category: Classification 
Tariff No. 8517.82.0080 
Ms. ESTER QUEZADA 
AM-MEX INTERNATIONAL CUSTOMS BROKER 
1195 Avenida Costa Este 
Suite 600 
Otay Mesa, San Diego, CA 92173 


Re: The tariff classification of a “Troli” module from Mexico. 


DEAR MS. QUEZADA: 

In your letter dated August 29, 1991 you requested a tariff classification ruling on behalf 
of Pulse Engineering, Inc. San Diego, CA. 

Your letter describes the “Troli” module as a Token ring Optimized Line Interface mod- 
ule. The module is a ready made implementation of the ring interface circuitry. It physi- 
cally interfaces between a Token Ring Local Area Network (LAN) and a Token Ring 
interface card by interfacing the protocols and logic signals with the requirements of a 
Token Ring Lan for computers and computer peripherals. It resides with the Texas 
Instruments Communications processor chip (TM380C16) on the printed circuit board 
and works in conjunction with this device. The module appears to be dedicated to the 
transmission of data between two points using a line connection. 

The applicability subheading for the Troli module will be 8517.82.0080, Harmonized 
Tariff Schedule of the United States (HTS), which provides for “(other telegraphic appa- 
ratus].” The duty rate will be 4.7 percent ad valorem. 

Articles classifiable under subheading 8517.82.0080, HTS, which are products of Mex- 
ico are entitled to duty free treatment under the Generalized System of Preferences (GSP) 
upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


a SN EES OR 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:M 955907 MBR 
Category: Classification 
Tariff No. 8471.99.15 
Ms. SusAN KOHN Ross 
Ross & ASSOCIATES 
5777 West Century Blvd. 
Suite 520 
Los Angeles, CA 90045-5659 


Re: Reconsideration of NY 869010; “TROLI” Module; ADP Unit; Control or Adapter 
Unit; HQ 951331; HQ 952659. 
DEAR Ms. Ross: 
This is in response to your letter of February 14, 1994, on behalf of Pulse Engineering, 
Inc., requesting reconsideration of NY 869010, dated December 18, 1991, issued by the 
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Area Director of Customs, New York Seaport, to a Customs broker on behalf of Pulse Engi- 
neering, Inc., regarding the classification of the “TROLI” Module for Local Area Network- 
ing (“LAN”), under the Harmonized Tariff Schedule of the United States (HTSUS). 


Facts: 

The “TROLI” Module (Token Ring Optimized Interface) is a module that is mounted on 
a Network Interface Board “NIB” to provide an analog connection between a Texas 
Instruments COMMprocessor and the connector used to transmit and receive encoded 
signals over either 150 Ohm standard twisted pair (“STP”) cable or 100 Ohm UTP cable. 
The TROLI module performs the major portion of the local area networking (“LAN”) 
interface board and facilitates the encoding and decoding of information moving to and 
from the personal computer (“PC”). 


Issue: 
What is the classification of the “TROLI” Module, under the HTSUS? 


Law and Analysis: 

NY 869010, dated December 18, 1991, held that the instant TROLI modules were classi- 
fied in subheading 8517.82.00, HTSUS, which provides for telegraphic apparatus. 

Since the HTSUS came into effect there has been a great deal of controversy regarding 
the classification of LAN boards. However, there is no clear classification guidance from 
either the HTSUS or the Harmonized Commodity Description and Coding System 
Explanatory Notes (ENs), primarily due to the technological advancements in this area. 

However, in HQ 951331, dated September 18, 1992, (as modified by HQ 952659, dated 
October 7, 1992), we cited Legal Note 5(B) to chapter 84, HTSUS, which provides guidance 
regarding units of automatic data processing machines. It states: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separately housed units. A unit is to be regarded as being a part of 
the complete system if it meets all of the following conditions: 
(a) It is connectable to the central processing unit either directly or through 
one or more other units; and 
(b) It is specifically designed as part of such a system (it must, in particular, 
unless it is a power supply unit, be able to accept or deliver data in a form (code or 
signals which can be used by the system). 


We agree that the TROLI Modules are essential to the ADP systems with which they are 
integrated because they process and format the data of the computers they serve. 

In HQ 951331 we also cited the Harmonized Commodity Description and Coding Sys- 
tem Explanatory Notes (ENs), pages 1299-1300, which describe separately presented 
ADP units as follows: 


This heading also covers separately presented constituent units of data processing 
systems. Constituent units are those defined in Parts (A) and (B) above as being parts 
of a complete system. 

Apart from central processing units and input and output units, examples of such 
units include: 

(4) Control and adaptor units such as those to effect interconnection of the 
central processing unit to other digital data processing machines, or to groups of 
input or output units which may comprise visual display units, remote terminals, 
etc. 


It is our opinion that rather than “processing” being the principal function of such Local 
Area Network (“LAN”) and Wide Area Network (“WAN”) equipment, their principal 
function is, in fact, to effectuate interconnection of the CPU unit to other units or ADP 
machines, thereby serving “control” and “adaption” functions. In HQ 951331 it was our 
opinion that the LAN equipment did not have the essential character of control or adapter 
units because of its processing capabilities. However, it has come to our attention that the 
LAN equipment’s processing capabilities are designed principally to perform the control 
and adaption functions, as described by the ENs. 


Holding: 

The instant TROLI Modules are classifiable under subheading 8471.99.15, HTSUS, 
which provides for: “[a]utomatic data processing machines and units thereof: [o]ther: 
{o]ther: [c]ontrol or adapter units.” The rate of duty is Free. 
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Effect on Other Rulings: 
For the reasons stated above, NY 869010, dated December 18, 1991, is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF SILK BOXER 
SHORTS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of silk boxer shorts. 


DATE: Comments must be received on or before July 1, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 


Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Textile 
Classification Branch, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 


BaCKGROUND 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of silk boxer shorts. 

In New York Ruling Letter (NYRL) 890405, issued October 22, 1993 
by the Area Director of Customs, New York Seaport, silk boxer shorts 
were classified in Heading 6203 of the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), which provides for breeches 
and shorts, among other articles (see ruling letter at “Attachment A” to 
this document). 

After further analysis of NYRL 890405, we believe that the classifica- 
tion of the silk boxer shorts was erroneous. The merchandise does not 
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have the requisite features of a non-underwear garment, as for example 
the characteristics listed in Headquarters Ruling Letter (HRL) 953005 
(Attachment B) or HRL 087940 (Attachment C). In addition, there is no 
marketing information that would suggest that this merchandise is any- 
thing other than underwear. Consequently, the silk boxer shorts are 
classifiable in subheading 6207.19.0020, HTSUSA, which provides for 
men’s or boys’ singlets and other undershirts, underpants, briefs, night- 
shirts, pajamas, bathrobes, dressing gowns and similar articles: under- 
pants and briefs: of other textile materials, other: containing 70 percent 
or more by weight of silk or silk waste. 

Customs intends to revoke NYRL 890405 to reflect proper classifica- 
tion of the product in subheading 6207.19.0020, HTSUSA. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. The proposed ruling revoking NYRL 890405 is set forth 
in “Attachment D” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 17, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., October 22, 1993. 


CLA-2-62:S:N:N5:355 890405 
Category: Classification 
Tariff No. 6203.49.3050 
Ms. ELEANORE KELLY-KOBAYASHI 
RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: The tariff classification of a pair of man’s woven shorts from the People’s Republic of 
China. 


DEAR Ms. KELLy-KOBAYASHI: 

In your letter dated September 17, 1993, you requested a tariff classification ruling on 
behalf of Antara. 

Style No. 983 is a man’s pair of boxer-style shorts constructed from 100 percent silk, 
woven fabric. The sample has a turned-over waistband and a fly with a one-button, cov- 
ered placket. 

As requested, your sample will be returned. 

The applicable subheading for Style No. 983 will be 6203.49.3050, Harmonized Tariff 
Schedule of the United States (HTS), which provides for: men’s or boy’s suits, ensembles 
* * * trousers * * * and shorts * * *: trousers, bib and brace overalls, breeches and shorts: 
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of other textile materials: other: shorts: containing 70 percent or more by weight of silk or 
silk waste. The duty rate will be 3 percent ad valorem. 

There is no textile category designation for the shorts. As a product of China, the gar- 
ment is not subject to a visa requirement or quota restraints. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., December 24, 1993. 
Category: Classification 
Tariff No. 6207.110000 
SHERYL BURGARD, ESQUIRE 
CHARLES M. SCHAYER & Co. 
3839 Newport Street 
Denver, CO 80207 


Re: Men’s woven cotton flannel boxer shorts; subheading 6207.11.0000, HTSUSA, men’s 
underpants and briefs, as opposed to shorts or sleepwear. 


DEAR MS. BURGARD: 

This is in regard to your letter dated August 20, 1992, requesting tariff classification 
under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), for a 
pair of men’s woven cotton boxer shorts. A sample was provided to our office. 


Facts: 

The sample submitted is a size large pair of men’s woven cotton flannel boxer shorts 
with an elasticized waistband. The elastic on the inner portion of the waistband is 
exposed. The garment has an unsecured fly front opening and has no lining. It measures 
14% inches from the top of the waistband to the hem bottom; 13% inches across the 
relaxed waist; 12! inches across a single leg opening. The weight of the boxer shorts is 3.5 
ounces per square yard. The garment has no pockets. 

The importer has also submitted an excerpt from a catalogue picturing boxing shorts 
similar to the sample, along with other items of apparel. These garments are grouped 
together under the designation “shorts,” and are described in an accompanying list of 
style numbers and costs. 


Issue: 

Whether the above-captioned garment is classifiable under subheading 6207.11.0000, 
HTSUSA, which provides for men’s underpants and briefs of cotton, or subheading 
6207.91.3010, HTSUSA, which provides for men’s shorts, woven cotton sleepwear, or sub- 
heading 6203.42.4050, HTSUSA, which provides for men’s shorts, of cotton, other, other, 
shorts, men’s. 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI). GRI 1 provides that classification is determined first in accordance with 
the terms of the headings of the tariff and any relative section or chapter notes. Where 
goods cannot be classified on the basis of GRI 1, the remaining GRI will be applied in order. 

In HRL 951750, Customs took the position that garments possessing the characteristics 
of men’s underpants will be classified as such, in the absence of convincing evidence to the 
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contrary. Hence, boxer shorts capable of being worn alternatively as underpants, sleep- 
wear or shorts will be classified as underpants under normal circumstances. 
HRL 087940 enumerated accepted attributes of non-underwear garments: 


1. Fabric weight greater than 4.2 ounces per square yard; 

2. An enclosed or turned over waistband; 

3. Lack of a fly or presence of a lining; 

4. A single leg opening greater than the relaxed waist; 

5. The presence of belt loops, inner or outer pockets or pouches; 
6. Multiple snaps at the fly opening; 

7. The side length of a size medium should not exceed 17 inches. 


The presence of more than one of these features gives rise to a presumption that the gar- 
ment is non-underwear. 

The boxer shorts which are the subject of this ruling do not possess any of the features 
listed above. It follows that there arises no presumption that said garment is non-under- 
wear. Stated in different terms, the garment in this instance possesses features found in 
underwear. Absent convincing evidence to the contrary, the garment will be classified as 
men’s underpants. 

Although for marketing purposes the garment has been grouped with other apparel 
under the designation “shorts,” the word as used in this context should not be construed 
as a term of art under the HTSUSA. The term appears in a catalogue designed for public 
distribution. Customs takes the view that a typical lay person could associate the term 
“shorts” with underwear or any other trouser extending to the knee or above. Therefore, 
use the term “shorts” in this case does not constitute evidence that the boxer shorts are 
non-underwear. 

Furthermore, the fact that the garment is composed of flannel does not remove it from 
the category of men’s underpants. In today’s fashion climate flannel boxer shorts may 
be worn as either underpants, sleepwear or shorts. As stated above, garments which 
possess the attributes of underpants will be so classified regardless of other possible 
classifications. 


Holding: 

The subject merchandise is classifiable under subheading 6207.11.0000, HTSUSA, 
which provides for men’s or boys’ singlets and other undershirts, underpants, briefs, 
nightshirts, pajamas, bathrobes, dressing gowns and similar articles: underpants and 
briefs: of cotton. The rate of duty is 6.5 percent ad valorem. The textile category is 352. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are the subject of fre- 
quent negotiations and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service, which is updated 
weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., September 16, 1991. 


CLA-2 CO:R:C:T 087940 CRS 
Category: Classification 
Tariff No. 6204.62.4055 
RONALD W. GERDES, Esq. 
SANDIER, TRAVIS & ROSENBERG, PA. 
1120 19th Street, N.W. 
Washington, D.C. 20036-3605 


Re: Boxer shorts with unisex styling or non-underwear features not classifiable as men’s 
underwear. Note 8, Chapter 62. 


DEAR MR. GERDES: 

This is in reply to your letter dated March 6, 1991, in support of a ruling request dated 
August 29, 1990, from Mr. Kit Craig Crider of the Banana Republic, your client, concern- 
ing the classification of boxer shorts under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). Numerous samples of Banana Republic boxer shorts were 
submitted with the original request of 29 August; however, this ruling addresses only the 
style described below. In addition, you have provided numerous samples of similar mer- 
chandise. These additional samples were provided in support of your client’s position and 
are not the subject of this ruling request. 


Facts: 

The merchandise in question consists of a pair of woven, 100 percent cotton boxer 
shorts, style 31252, size adult medium. You have submitted size specifications for the 
shorts at issue. Those measurements which are relevant are excerpted below. All measure- 
ments are in inches. 


Ss M L XL 
Waist relaxed 23 25 28 31 
Waist extended 44 46 49 52 
Bottom 27 28 29% 31 


The garment has a fly front with snap closure, and is printed in a color described as an 
Solid Chambray.” The shorts are marked “Made in Hong Kong.” The above specifica- 
tions were not attached specifically to style 31252 but were submitted with your letter of 
March 6th, together with an additional sample of your client’s merchandise, a “stamp” 
print boxer, style 12411, as an example of the type of garment imported by the Banana 
Republic. In this regard you state that: 

[The stamp print boxer] is representative of the style sold in Banana Republic stores. 
While the print of the fabric will vary (approximately 8-10 different prints are offered 
each season) the basic construction of the garment, i.e., length of fly, length of inseam, 
width of leg, unitary elastic waistband, the snap on the fly, etc., remains the same. 


We have also obtained specification measurements for style 12436A, which are identical to 
those for style 12411. 

In addition to your client’s specifications for boxer shorts, this office has obtained size 
specifications from three domestic underwear producers on a range of boxer short styles. 
Size specifications typical of the measurements of men’s boxer short underwear are set 
forth below. Only the measurements that are directly comparable to the measurements of 
the merchandise in question are shown. All measurements are in inches. 


M L XL 
Waist relaxed 29 32 36 
Waist extended 40 44 48 
(Seat width) Bottom 24 26 29 


You contend that the instant boxer shorts are classifiable as men’s underwear. In sup- 
port of this you state that Customs has uniformly classified garments with the design fea- 
tures of the merchandise in question as men’s underwear. In particular, you note that New 
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York Ruling Letters (NYRL) 850329 and 850330 dated March 19, 1990, NYRL 851059 
dated April 20, 1990, and NYRL 842587 dated July 6, 1989, issued to your client, classified 
various styles of boxer shorts as men’s underwear of heading 6207. In Headquarters Rul- 
ing Letter (HRL) 087939 dated November 28, 1990, however, similar merchandise was 
classified as women’s shorts of heading 6204, HTSUSA. 


Issue: 
Whether the style 31252 boxer shorts are classifiable as underpants or as shorts. 


Law and Analysis: 

Attached to your submission of March 6, 1991, were numerous examples of boxer 
shorts, labeled Exhibits A-LL, purchased at different locations around the country. In 
addition, numerous catalogues and advertisements were provided in which various types 
of boxer shorts were illustrated. You maintain that these materials support the conclusion 
that boxer shorts constitute a class or kind of merchandise principally used, made, mar- 
keted and sold as men’s underwear. 

Specifically, you argue that the Banana Republic boxers, and thus style 31252, are clas- 
sifiable as men’s underpants pursuant to the terms of heading 6207. General Rule of 
Interpretation (GRI) 1. Although you maintain that the Banana Republic boxer shorts 
should be classified pursuant to GRI 1, you also contend that their principle use is as 
underwear and that consequently, they warrant classification in heading 6207 under 
Additional U.S. Rule of Interpretation 1(a). 

In support of your client’s position, you cite nine rulings issued by Customs from Sep- 
tember 1986 through October 1990, in which boxer shorts were classified as underwear. 
On this basis you maintain that there appears to be a uniform and established practice to 
classify the type of garment at issue as men’s underwear. However, for reasons which are 
set forth below we consider the instant merchandise to be distinguishable from boxer 
short underwear. Furthermore, Customs Headquarters has not published any rulings on 
boxer short underwear under the HTSUSA that would establish a uniform practice (19 
CFR 177.10(b)). Indeed, we note that the rulings issued by this Office under the boxer 
shorts have resulted in these articles being classified as men’s shorts as well as men’s and 
womens’ sleepwear. HRL 087436 dated September 25, 1990; HRL 088489 dated April 18, 
1991; and HRL 088192 dated February 20, 1991. Consequently, Customs does not recog- 
nize the existence of a uniform and established practice with respect to the garments in 
question. 

In the event that Customs were to decide that there had been no uniform practice with 
regard to the instant merchandise, you have requested that public comment be sought 
prior to any decision on your client’s merchandise. We do not consider this to be warranted 
since it is likely that a majority of the type of boxer shorts attached to your March 6th sub- 
mission would, if imported, continue to be classified as underwear. Thus we do not antici- 
pate any dislocation in the underwear trade as a result of this ruling. We have consulted 
the major domestic men’s underwear manufacturers through our National Import Spe- 
cialists and through the Committee for the Implementation of Textile Agreements and are 
satisfied that the criteria set forth in this ruling represent commercially realistic distinc- 
tions between underwear and outerwear. 

In NYRL 850329, NYRL 850330 and NYRL 851059, nine styles of the Banana Repub- 
lic’s boxer shorts were classified under the provision for men’s underwear of heading 
6207. In HRL 087939, a tenth and separate style of your client’s merchandise, style 12437, 
was held to be classifiable as women’s shorts of heading 6204. In so holding we distin- 
guished the Banana Republic shorts from men’s underwear on the basis of their styling 
features and cut. In particular, we noted the presence of a snap closure on the fly, the 
smaller than normal cut of the waist and the wider than normal cut of the seat. On 
the basis of what we deemed to be their unisex styling, the style 12437 shorts were classi- 
fied as women’s shorts of heading 6204. We also observed the influence of changing fash- 
ions and the fact that it was increasingly popular to wear boxer shorts as a form of 
outerwear rather than solely as underwear. You argue, however, that HRL 087939 is 
not supported by the evidence and that the Banana Republic boxer shorts are properly 
classifiable as underwear. 

Four headings are potentially applicable to the garments at issue: heading 6207, 
HTSUSA, which provides for, inter alia, men’s or boys’ underpants, briefs and similar 
articles; heading 6208, HTSUSA, which provides for, inter alia, women’s or girls’ briefs, 
panties and similar articles; heading 6203, HTSUSA, which ( provides for, inter alia, 
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men’s or boys’ shorts; and heading 6204, HTSUSA, which provides for, inter alia, women’s 
and girls’ shorts. 

Note 8, Chapter 62, HTSUSA, provides that woven apparel that cannot be identified as 
either men’s or boys’ garments or as women’s or girls’ garments are to be classified in the 
headings covering women’s or girls’ garments. 

Contrasting the measurements for style 31252, size medium, with measurements for 
size medium supplied by the three largest domestic manufacturers of men’s underwear, a 
number of significant differences can be observed. First, the relaxed waist of style 31252 is 
narrower for all size ranges than is the relaxed waist typical of men’s underwear. For 
example, the relaxed waist of the style 31252 medium is 25 inches whereas the typical 
relaxed waist for men’s underwear is 29 inches. When stretched, however, style 31252’s 
waist is larger than the extended waist of men’s underwear, e.g., 46 inches as compared to 
40 inches for size medium. 

Second, style 31252’s leg opening measures 28 inches; a typical men’s medium under- 
wear boxer leg opening measures approximately 25 inches. Comparing these measure- 
ments with the relaxed waist measurements above, it can be seen that the leg opening of 
style 31252 exceeds the width of its relaxed waist. correspondingly, the leg opening of a 
typical garment manufactured and sold by domestic producers of men’s underwear is nar- 
rower than the width of its relaxed waist. 

Third, style 31252’s seat measures 29 inches; as far as we can ascertain from the specifi- 
cations provided by the major U.S. producers of men’s underwear, men’s medium boxer 
short underwear typically measure 24 inches in the seat. 

Customs considers these measurements an indication that the garment at issue is not 
constructed solely for men but rather is designed as a unisex garment to fit men and 
women. Thus, for example, the cut of the waist. In its relaxed state (25 inches) the waist of 
a size medium is small enough so that the garment can be worn by those with smaller 
waists (generally women) but the waist expands to 46 inches when stretched so that the 
garment can also be worn by those with larger waists (generally men). The specifications 
obtained from men’s underwear manufacturers indicate that men’s underwear boxers 
are not designed in this manner, that is, to fit both smaller and larger waist sizes. In addi- 
tion, whereas style 31252 and all Banana Republic boxers are produced in sizes extra small 
to extra large, men’s underwear typically range in size from small to extra large. Further- 
more, within these size ranges, we are advised by the National Import Specialists that a 
production run of men’s boxers is comprised of 18 percent small, 33 percent medium, 33 
percent large and 18 percent extra large garments. In contrast, we are advised that a pro- 
duction run of Banana Republic garments consists of 10 percent extra small, 20 percent 
small, 40 percent medium, 20 percent large and 10 percent extra large. Comparing the 
production runs it can be seen that while 50 percent of typical men’s underwear consists of 
large and extra large garments, only 30 percent of the Banana Republic boxers are in this 
range, suggesting once again, therefore, that these articles are designed for the unisex 
market rather than for men. 

You state that the specifications upon which we have based our analysis constitute an 
insufficiently broad sample size from which to draw conclusions. However, since the date 
of your Freedom of Information Act request we have obtained additional size specifica- 
tions on a variety of styles. Moreover, this Office and the National Import Specialist have 
discussed the size specifications with representatives of the companies concerned and are 
confident that they accurately reflect the typical cut and design of men’s underwear. 

You also contend that in comparing the Banana Republic size medium to a domestic 
manufacturer’s size medium that Customs is comparing apples and oranges rather than 
like with like. Instead you assert that the Banana Republic large (34-36 waist) should be 
compared with. a standard men’s underwear medium (34-36 waist). While we agree that 
in contrasting the Banana Republic medium with a standard men’s underwear medium 
that different articles are being compared, we do not agree that this invalidates the analy- 
sis. On the contrary, we believe this supports our position that the Banana Republic gar- 
ments are unisex in design. 

The fact that boxer shorts similar to the merchandise in question are indeed worn by 
women finds support in numerous articles and advertisements. For example, the J.Crew 
Spring/Summer 1991 catalogue, at 50, prefaces its advertisement for boxer shorts as 
follows: 
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MEN’S (?) 
BOXER UNDERWEAR 


No question: this is a classic cut of men’s underwear. So why have we been seeing 
them worn by women * * * in public. from Key West to Kaui? Color, pattern, and com- 
fort have a great deal to do with it. All cotton. Cut generously with fly front, 4% 
inseams. Deep (1%) fabric-encased elastic waistband * * * Even waist sizes 26-40. 


The boxers advertised include solids, stripes, floral, daisy and other multicolored prints. 
One photograph shows a woman standing at water’s edge wearing a style of the boxer 
shorts, apparently over a bathing suit. As pictured in the advertisement, the width of the 
leg openings exceeds the width of the relaxed waist. 

Boxer shorts were also the subject of a recent feature in the Los Angeles Times. 


Today’s bold patterns, bright colors and handsome haberdashery prints in combed 
cottons and silks remain unseen, of course, under business suits and other-work week 
garb, but lately have been turning into outerwear. They peek out from under gym 
a or are worn over tight spandex shorts a la Andre Agassi. And yes, women wear 
them, too. 


Id., Oct. 28, 1990, (Magazine) at 33-34. 
Similarly, Lamneck, DNR, December 5, 1988, at 29, observes that boxer shorts are worn 
by both sexes as more than underwear: 


Young women wear them almost anywhere but underwear, from classrooms to 
beaches, while young men are exposing them more discreetly by letting the boxer 
hang out under shorts. Also, many adult men are wearing more sophisticated pat- 
terned boxers around the house as loungewear and sleepwear. 


We do not contend that boxer shorts should be classified on the basis of fashion trends. 
However, we do note that fashions have changed. In view of this Customs deems it 
appropriate to consider to a garment’s construction in order to determine whether it has 
the characteristics of underwear or outerwear. 

Having reviewed the construction of the garment in question, we note that it differs sig- 
nificantly from that which is typical of men’s underwear, the extent that it would appear to 
be designed for both men and women. Nevertheless, it has certain features, such as the fly, 
which would suggest a man’s garment. Accordingly, applying Note 8, Chapter 62, 
HTSUSA, style 31252 is identifiable neither as a men’s garment nor as a women’s gar- 
ment. Consequently, it is classifiable pursuant to Note 8, in the headings covering 
women’s or girls’ garments. 

Thus only two headings of the four cited above now remain in play: heading 6204 
(women’s and girls’ shorts); and heading 6208 (women’s and girls’ briefs, panties and sim- 
ilar articles). As for the latter possibility, boxer shorts are not worn by women as under- 
wear and are therefore a class of merchandise separate and distinct from the articles of 
heading 6208. 

Heading 6204, HTSUSA, provides for, inter alia, women’s and girls’ shorts. Boxers are 
worn by women and occasionally by men, as outerwear, i.e., as shorts. Lamneck, supra, at 
29. Sales to women would appear to have helped spur the growth in the market for boxer 
shorts. 


And it’s no longer exclusively a man’s world * * * women, teens, even little ones have 
jumped into the ring and are loving the comfort and freedom of these elastic-waist, 
loose-fitting-shorts. A knock-out worn alone for jogging or lounging or as a snappy 
warm-up over leotards * * *. 


Orvis, Spring 1991, at 42. Furthermore, some of the catalogues attached to your March 
6th submission portray garments similar to style 31252 in a manner that would indicate 
that such garments are shorts. Apart from the presence of pockets, there would appear to 
be little difference between the garments portrayed and the merchandise in question. See 
e.g., The La Costa Spa, Spring 1991, at 40-41(F); Boston Proper, Spring Selections, 1991, 
at 47(C); R.T:W., Ready to Wind-Down (Spiegel), Spring 1991, at 26-27. 

However, the fact that boxer shorts can be worn as outerwear is not determinative of 
their classification. In this respect Customs does not consider the issue to be one of princi- 
pal use, but rather one solely within the purview of GRI 1. Accordingly, those garments 
that have the characteristics of men’s underpants will be classified as such. You have enu- 
merated some of the design features one would not expect to find on men’s boxer short 
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underwear and indeed, have precluded garments from classification as such in the past. 
Letter of March 6, 1991, at 41. 

In classifying the merchandise at issue we have reviewed the distinctions between 
underwear and outerwear, and believe that the following features are indicative of non- 
underwear garments. 


1. Fabric weight greater than 4.2 ounces per square yard; 

2. An enclosed or turned over waistband; 

3. Lack of a fly or lining; 

4. A single leg opening greater than the relaxed waist; 

5. The presence of belt loops, inner or outer pockets or pouches; 

6. Multiple snaps at the fly opening (not including the waistband, or button or zip- 

per fly closures; 

7. The side length of a size medium should not exceed 17 inches. 
Although no one feature is determinative, the presence of more than one of the above fea- 
tures gives rise to the presumption that a boxer style garment is either outerwear or a uni- 
sex garment rather than men’s underwear. This presumption is rebuttable, however, and 
the above criteria will be evaluated in conjunction with advertising and marketing 
information. In addition, size specifications will be considered and compared to those sup- 
plied by domestic underwear manufacturers. 

The fourth criteria above provides a test for distinguishing men’s garments from unisex 
garments and thus accomplishes nothing more than what is required by Note 8, Chapter 
62. The comparison of the leg opening to the relaxed waist is merely an easy method for the 
import specialist to effect this distinction. 

You assert that Exhibits A-KK represent merchandise similar to the Banana Republic 
garments. Although we do not have size specifications for Exhibits A-KK, we have 
compared leg openings to waist size. On this basis it appears likely that the majority of the 
samples attached to your submission of March 6th would be classifiable as men’s under- 
wear. Factors such as color, print, single snap closures at the fly, and price are not taken 
into account and have no impact on a garment’s classification. 

With regard to the specific merchandise imported by Banana Republic, the information 
you have provided suggests that these garments are unisex. You have not provided any 
advertising materials to indicate that garments such as style 31252 are sold as underwear. 
We are advised by our National Import Specialists that the Banana Republic is recognized 
in the trade for selling outerwear garments to men and women, and is not identified with 
the men’s underwear trade. Moreover, the garments sold by Banana Republic are not 
directed toward one sex. There are no separate underwear departments nor do the stores 
have separate men’s and women’s departments. 


Holding: 

The style 31252 boxer short is classifiable in subheading 6204.62.4055, HTSUSA, under 
the provision for women’s or girls’ suits, ensembles * * * and shorts; trousers, bib and 
brace overalls, breeches and shorts; of cotton; other; other; other; shorts; women’s. They 
are dutiable at the rate of 17.7 percent ad valorem and are subject to textile quota category 
348. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

As a result of the foregoing, HRL 087939 dated November 25, 1990, is affirmed. 

In order to insure uniformity in Customs classification of this merchandise and elimi- 
nate uncertainty, we are revoking NYRLs 850329, 850330 and 851059 to reflect the above 
classification effective with the date of this letter. However, if, after your review, you dis- 
agree with the legal basis for our decision, we invite you to submit any arguments you 
might have with respect to this matter for our review. Any submission you wish to make 
should be received within thirty days of the date of this letter. 
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This notice to you should be considered a revocation of NYRL 850329, NYRL 850330 
and NYRL 851059 under 19 CFR 177.9(d)(1). It is not to be applied retroactively to NYRLs 
850329, 850330 and 851059 (19 CFR 177.9(d)(2)) and will not, therefore, affect past trans- 
actions for the importation of your client’s merchandise under these rulings. However, for 
the purposes of future transactions in merchandise of this type, NYRLs 850329, 850330 
and 851059 will not be valid precedent. We recognize that pending transactions may be 
adversely affected by this modification, in that current contracts for importations arriving 
at a port subsequent to this decision will be classified pursuant to it. If such a situation 
arises, your client may, at its discretion, notify this office and apply for relief from the bind- 
ing effects of this decision as may be warranted by the circumstances. However, please be 
advised that in some instances involving import restraints, such relief may require sepa- 
rate approvals from other government agencies. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 956360 CC 
Category: Classification 
Tariff No. 6207.19.0020 
ELEANORE KELLY-KOBAYASHI 
RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Revocation of NYRL 890405; classification of silk boxer shorts; classifiable in Head- 
ing 6207. 


Dear MS. KELLY-KOBAYASHI: 

In New York Ruling Letter (NYRL) 890405, dated October 22, 1993, we issued a ruling 
to you, classifying silk boxer shorts in Heading 6203 of the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA). We have had the occasion to review this ruling 
and find that it is in error. 


Facts: 

Two samples of the subject merchandise were available for examination. This merchan- 
dise, designated as style number 983, is men’s 100 percent woven silk boxer style shorts. 
Both samples feature an enclosed waistband, a placketed fly front opening, and hemmed 
leg openings. One of the samples, a size S, is primarily red with a logo of the San Francisco 
49ers printed on the shorts. It has side seams measuring 15 inches, a relaxed waist mea- 
suring 13 inches across, and a single leg opening measuring 12 inches. This sample also 
has a fly opening with a single button closure. The second sample, a size L, is primarily 
black with depictions of red lips covering the shorts. It has side seams measuring 16¥2 
inches, a relaxed waist measuring 15 inches across, and a single leg opening measuring 
13% inches. 


Issue: 
Whether the merchandise at issue is classifiable as shorts of Heading 6203, HTSUSA, or 
as underwear of Heading 6207, HTSUSA? 


Law and Analysis: 

Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

Heading 6203, HTSUSA, provides for men’s or boys’ breeches and shorts, among other 
articles. Heading 6207, HTSUSA, provides for men’s or boys’ underpants and briefs, 
among other articles. 
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Generally, boxer shorts are classifiable as underwear, sleepwear or shorts on a case-by- 
case basis. See, e.g., Headquarters Ruling Letter (HRL) 953005, dated December 24, 1992, 
and HRL 087940, dated September 16, 1991. We have recognized the following features as 
indicative of non-underwear garments: 


1. Fabric weight greater than 4.2 ounces per square yard; 

2. An enclosed or turned over waistband; 

3. Lack of a fly or lining; 

4. A single leg opening greater than the relaxed waist; 

5. The presence of belt loops, inner or outer pockets or pouches; 

6. Multiple snaps at the fly opening (not including the waistband), or button or zip- 
per fly closures); 

7. The side length of a size medium should not exceed 17 inches. 


We have ruled that boxer shorts that contain more than one of the features listed above 
create a presumption that the merchandise is not underwear. This presumption, however, 
is rebuttable where it can be shown that additional criteria such as marketing or other 
physical attributes are determinative. 

Three of the above factors have been listed in support that the subject merchandise is 
shorts: an enclosed waistband, a fly closure, and the side length. There is only a single fly 
closure and the side length is under 17 inches. Consequently, the merchandise at issue 
contains only one of the features listed above, an enclosed waistband. The subject mer- 
chandise, therefore, is presumptively underwear. 

You claimed in your submission for the original ruling that the silk boxers at issue are 
marketed as shorts. You state that the importer sells this merchandise to the official 
licensee of among others, the National Football League and the National Basketball 
Association. This licensee sells the silk boxers to sporting goods stores, with the garments 
carrying the logos of various collegiate and professional sports teams. These garments, 
you state, have a hang tag identifying this merchandise as silk shorts. You enclosed 
photographs in which the shorts are displayed in a sporting goods store presented with a 
football jersey in one instance and a basketball jersey in another. 

We do not believe that the marketing and physical attributes of the merchandise at issue 
rebut the presumption that it is underwear. The available samples are too flimsy and light- 
weight to be worn as outerwear. In addition, one of the available samples has no fly closure 
which is also indicative of underwear. Concerning the marketing, a hangtag affixed to one 
of the samples reads “bottom drawers TOPS IN BOTTOMS.” It also depicts a cartoon of a 
dog standing on its hind legs wearing only an undershirt and boxers. Thus this piece of 
marketing also indicates that this merchandise is underwear. The marketing is at best 
conflicting and, along with the physical attributes, does not rebut the presumption that 
the subject merchandise is underwear. Consequently, the merchandise at issue is classifi- 
able as underwear of Heading 6207. 


Holding: 

The merchandise at issue is classified under subheading 6207.19.0020, HTSUSA, which 
provides for men’s or boys’ singlets and other undershirts, underpants, briefs, night- 
shirts, pajamas, bathrobes, dressing gowns and similar articles: underpants and briefs: of 
other textile materials, other: containing 70 percent or more by weight of silk or silk waste. 
The rate of duty is 11.2 percent ad valorem, and the textile category is 752. 

Accordingly, NYRL 890405, dated October 22, 1993, is hereby revoked. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report On Current Import 
Quotas Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


OPPORTUNITY TO SEEK U.S. CUSTOMS SERVICE 
SUBMISSION OF MATTERS TO NAFTA CUSTOMS SUBGROUP 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Opportunity for individuals to request that matters be sub- 
mitted by U.S. Customs to the Customs Subgroup, an expert group 
created by the North American Free Trade Agreement. 


SUMMARY: This notice sets forth the purpose of the Customs Subgroup 
under Article 513(6) of the NAFTA and the procedure by which individ- 
uals may ask U.S. Customs to submit a matter to the Customs Subgroup 
for resolution. 


DATE: May 24, 1994. 


FOR FURTHER INFORMATION CONTACT: Joyce Metzger, Office of 
Commercial Operations, U.S. Customs Service (202-927-0792). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

The United States is a Party to the North American Free Trade Agree- 
ment (NAFTA or the Agreement), Pub. L. No. 103-182, 107 Stat. 2057, 
(1993), as are Canada and Mexico. Article 513(6) of the Agreement esta- 
blishes the Customs Subgroup, which will consist of Customs experts 
representing the three Parties to the Agreement. 

The purpose of the Customs Subgroup is to endeavor to agree on the 
uniform interpretation, application and administration of Articles 303, 
308 and 311, Chapters Four and Five of the Agreement, the Marking 
Rules and the Uniform Regulations pursuant to the Agreement; tariff 
classification and valuation matters relating to determination of origin, 
equivalent procedures and criteria for the request, approval, modifica- 
tion, revocation and implementation of advance rulings, revisions to the 
Certificate of Origin, any other matter referred to it by a Party, the 
Working Group on Rules of Origin or the Committee on Trade in Goods, 
and any other customs-related matters arising under the Agreement. 

Further, the Subgroup will consider the harmonization of customs-re- 
lated automation requirements and documentation, and proposed cus- 
toms-related administrative and operational changes that may affect 
the flow of trade between the Parties. 

The Customs Subgroup will meet at least four times a year, and on the 
request of any Party. It is anticipated that sessions will be held in 
Ottawa, Washington, D.C. or Mexico City, upon agreement of the repre- 
sentatives to the Subgroup. 

To further pursue the above goals of the Subgroup and meets its 
NAFTA obligations, U.S. Customs is inviting the submission of matters 
from the public. A matter submitted to U.S. Customs for consideration 
by the Customs Subgroup may encompass any issue that falls within the 
authority of the Subgroup, as listed above and provided for in Article 
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513(6) of the Agreement. In particular, Customs is interested in being 
apprised of treatment by the Parties that reflects differing interpreta- 
tion of the Agreement. 

Where an importer, exporter, or producer disagrees with the tariff 
treatment it has received from on of the Parties, it should normally first 
avail itself of its administrative remedies, as set forth in Article 510 
of the Agreement, and as implemented by each party. Each party will 
provide similar rights of review and appeal of marking or origin deter- 
minations or advance rulings to any affected person. The U.S. has imple- 
mented its advance rulings procedure as published in volume 58 Federal 
Register page 69460, 69489 (December 30, 1993). 

If such efforts do not bring a satisfactory result, an individual may ask 
that U.S. Customs submit its matter to the NAFTA Customs Subgroup. 
Asubmission should set forth in detail the factual basis for the disagree- 
ment, the legal basis for the relief sought, and the administrative and 
judicial actions already taken. 

Upon receipt of a request, Customs will consider the merits of the 
issue presented. It will then attempt to resolve the matter informally 
with the other Party. If such measures do not yield results, Customs will 
consider a formal referral to the Customs Subgroup by submitting a 
statement of the issue to the head of the Subgroup for Canada and Mex- 
ico. At such time, notification of the referral will be sent to the submit- 
ting individual. 

Where the Customs Subgroup is unable to resolve the matter, it will be 
sent to the Working Party on Rules of Origin for further consideration 


pursuant to Article 513(6)(d). if the matter is not resolved by the Work- 
ing Party, or through bilateral consultation, a Party may invoke the dis- 
pute resolution procedures as set forth in Article 2007 and subsequent 
provisions. 


KarEN J. Hiart, 
(for Samuel H. Banks, Assistant Commissioner, 
Office of Commercial Operations.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 12 
ENFORCEMENT OF ITC EXCLUSION ORDERS 


RIN 1515-AB44 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes an amendment of the Customs 
Regulations regarding unfair competition to reflect Customs authority 
to enforce seizure and forfeiture orders issued by the United States 
International Trade Commission (ITC). These orders would be issued 
for articles which had previously been denied entry pursuant to an ITC 
exclusion order. Such seizure and forfeiture orders may be issued only 
when the owner, importer or consignee of such articles has previously 
attempted to import articles subject to an exclusion order into the U.S.; 
the articles have previously been denied entry; and the owner, importer 
or consignee has been notified in writing of the previous denial of entry. 
The proposed amendment sets forth the procedures Customs will follow 
when seizures are made for violations of the ITC exclusion orders. It also 
describes the appeal rights and procedures available to parties who have 
an interest in the seized property. 


DATE: Comments must be received on or before July 18, 1994. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW, Washington, D.C. 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW,. Suite 4000, 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Vicki Allums, Intel- 
lectual Property Rights Branch (202) 482-6960. 


SUPPLEMENTARY INFORMATION 
BACKGROUND 


Under § 337 of the Tariff Act of 1930 (19 U.S.C. 1337), the Interna- 
tional Trade Commission applies U.S. statutory law and the common 
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law of unfair competition to the importation of products into the United 
States and their subsequent sale in the United States. Section 337 
declares unlawful unfair methods of competition and unfair acts in the 
importation and sale of products in the United States, the threat or 
effect of which is to destroy or substantially injure a domestic industry, 
prevent establishment of such an industry, or restrain or monopolize 
trade and commerce in the United States. Section 337 also declares as 
unlawful per se infringement of a valid and enforceable U.S. patent, 
copyright, registered trademark, or mask work; no resulting injury need 
be found. To obtain relief under § 337, the affected U.S. industry must 
file a complaint with the United States International Trade Commis- 
sion (ITC). A formal hearing before an administrative law judge will 
then be conducted in order to determine whether a violation under 
§ 337 exists. The administrative law judge then issues an initial deter- 
mination. The initial determination is subject to discretionary review by 
the ITC, which may affirm, reverse, modify, set aside, or remand the ini- 
tial determination to the administrative law judge for further proceed- 
ings. If it is determined that a violation exists, the ITC may order that 
any articles found to be in violation of the Act be excluded from entry 
into the U.S. 

Section 1342(a)(5)(B) of the Omnibus Trade and Competitiveness Act 
of 1988 amended § 337 of the Tariff Act by inserting a new subsection (i). 
That subsection authorizes the ITC to issue an order providing that any 
article determined to be imported in violation of the provisions of the 


law relating to unfair methods of competition and unfair acts in the 
importation of articles into the United States should be seized and for- 
feited when certain conditions stated in the law have been met. Any 
such order issued is to be enforced by the Secretary of the Treasury. 

For such an order to be valid, the law provides that the following 
conditions must be met: 


(a) The owner, importer, or consignee of the article must have 
previously attempted to import the article into the United States; 
(b) The article must have been denied entry into the United 
States by reason of an order issued under 19 U.S.C. 1337(d); and 
(c) Upon such previous denial of entry, the Secretary of the Trea- 
sury must have provided the owner, importer, or consignee of the 
article with written notice of— 
(i) such order, and 
(11) that seizure and forfeiture would result from any further 
attempt to import the article into the United States. 

Section 12.39, Customs Regulations (19 CFR 12.39) currently 
describes the role of the ITC in determining whether an importer has 
engaged in unfair methods of competition or practices, and the actions 
the ITC can order in response to the finding of such practices. Among 
those actions are exclusion from entry and entry under bond of articles 
imported in violation of fair trade provisions, both of which are cited 
in § 12.39(b). The authority of the ITC to exclude articles from entry 
into the United States under § 337 is described in § 12.39(b)(1). Section 
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12.39(b)(2) permits excluded articles to be entered under a single entry 
bond pending the finalization of the ITC determination. Finally, 
§ 12.39(b)(3) requires, among other things, that district directors notify 
each importer or consignee of articles entered under bond pursuant to 
§ 12.39(b)(2) when the determination becomes final, and indicate that 
the entry of articles is refused. 

This document proposes to amend § 12.39(b), Customs Regulations 
(19 CFR 12.39(b)) to reflect both the authority of the ITC to issue sei- 
zure and forfeiture orders against articles and like articles for which 
exclusion orders have been issued under certain conditions and the 
authority of the Secretary of the Treasury to enforce those orders. 

The proposed amendment also sets forth the procedures that Cus- 
toms, on behalf of the Secretary of the Treasury, will follow when enforc- 
ing the order. The proposed procedures provide that when the three 
statutory conditions are met that allow the ITC to issue a seizure and 
forfeiture order, and the ITC notifies the Secretary of the Treasury of 
the issuance of such order, the Assistant Commissioner, Commercial 
Operations, will notify all ports of entry of the order and identify both 
the article subject to the order and the owners, importers or consignees 
who are subject to the order. 

These seizure orders would be issued by the ITC against specific 
importers, or their agents and consignees, and would apply only to 
articles which have been denied entry, and for which the importer has 
been notified in writing. 


The proposed amendment also contains procedures that are to be fol- 
lowed by parties having a proprietary interest in articles which are 
seized pursuant to ITC seizure orders and who wish to file a petition for 
relief. 


COMMENTS 

Before adopting the proposed amendment, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury 
Regulations (31 CFR 1.4), and §103.11(b), Customs Regulations 
(19 CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Branch, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


REGULATORY FLEXIBILITY ACT 


For the reasons set forth in the preamble, pursuant to the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601, et seq.), it is certified that 
the amendment will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, it is not subject to the reg- 
ulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 


This amendment does not meet the criteria for a “significant regula- 
tory action” as specified in E.O. 12866. 
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DRAFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 
List OF SUBJECTS IN 19 CFR Parr 12 
Customs duties and inspection, Imports. 


PROPOSED AMENDMENT TO THE REGULATIONS 
Accordingly, it is proposed to amend Part 12, Customs Regulations 
(19 CFR Part 12), as set forth below: 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general and relevant specific authority citation for Part 12 con- 
tinues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 17, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * 


Section 12.39 also issued under 19 U.S.C. 1337, 1623; 

* * * * * * * 

2. Section 12.39 is amended by revising the heading of paragraph (b); 
by inserting a new paragraph (b)(4); by redesignating paragraphs (c) 
and (d) as paragraphs (d) and (e); and by adding a new paragraph (c) to 
read as follows: 


§ 12.39 Imported articles involving unfair methods of 


Pa 


competition or practices. 
* * * 


* * * * 


(b) Exclusion from entry; entry under bond; notice of exclusion order. 
* * * * * * * 

(4) In addition to the notice given to importers or consignees of 
articles released under bond, district directors shall provide written 
notice to all owners, importers or consignees of articles which are denied 
entry into the United States pursuant to an exclusion order that any 
future attempt to import such articles may result in the articles being 
seized and forfeited. Copies of all such notices are to be forwarded to the 
Commercial Compliance Branch, Office of Trade Operations, at Cus- 
toms Headquarters, and to the Office of The General Counsel, USITC, 
500 E Street, SW., Washington D.C. 20436 by the district directors. 

(c) Seizure and Forfeiture Orders. 

(1) In addition to issuing an exclusion order under paragraph (b)(1) of 
this section, the Commission may issue an order providing that any 
article determined to be in violation of § 337 be seized and forfeited to 
the United States. Such order may be issued if: 

(i) The owner, importer, or consignee of the article previously 
attempted to import the article into the United States; 

(ii) The article was previously denied entry into the United States by 
reason of an exclusion order issued under paragraph (b)(1) of this sec- 
tion; and 
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(iii) Upon such previous denial of entry, the district director of the dis- 
trict in which the entry was attempted had notified the owner, importer, 
or consignee of the article in writing of both the exclusion order and that 
seizure and forfeiture would result from any further attempt to import 
the article into the United States. 

(2) Upon receipt of any seizure order issued by the Commission in 
accordance with this paragraph, the Assistant Commissioner, Commer- 
cial Operations shall immediately notify all ports of entry of the prop- 
erty subject to the seizure order and identify the persons notified under 
paragraph (b)(4) of this section. 

(3) The district director in the district in which the article was seized 
shall issue a notice of seizure to parties known to have a proprietary 
interest in the seized property. All claimants to the property shall have 
an opportunity to petition for relief under the provisions of 19 CFR Part 
171. All petitions must be filed within 30 days of the date of issuance of 
the notice of seizure, and failure of a claimant to petition will result in 
the commencement of administrative forfeiture proceedings. All peti- 
tions will be decided by the appropriate Customs officer, based upon the 
value of the articles under seizure. 

(4) If seized articles are found to be not includable in an order for sei- 
zure and forfeiture, then the seizure and the forfeiture shall be remitted 
in accordance with standard Customs procedures. 

(5) Forfeited merchandise shall be disposed of in accordance with the 
Customs laws. 

* * * * * * * 


SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: May 6, 1994. 
Dennis M. O’CoNNELL 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 19, 1994 (59 FR 26151)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-75) 


Koyo Serko Co., Lrp. AND Koyo Core or U.S.A. INC., PLAINTIFFS UV. 
UNITED STATES, DEFENDANT, AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 90-06-00300 


NSK Lrp. anp NSK Corp, PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 90-06-00309 
(Dated May 10, 1994) 


ORDER 


Tsouca.as, Judge: The United States Court of Appeals for the Federal 
Circuit, having rendered its decision (March 28, 1994) and mandate 
(April 18, 1994) affirming-in-part and reversing-in-part the decision of 
this Court and remanding these cases for a redetermination of the final 
dumping margins, it is hereby 

ORDERED that these cases be remanded to the United States Depart- 
ment of Commerce, International Trade Administration, for the pur- 
pose of redetermining the final dumping margins of Koyo’s 1974-1977 
and NSK’s 1974-1978 TRB entries, and it is further 

ORDERED that the margins be determined based upon the complete 
record of the administrative review conducted by the Department of 
Commerce and on this Court’s prior rulings in these cases and the 
related Timken case. It is further 

ORDERED that the remand results shall be filed within 60 days of the 
date of entry of this Order. Any comments on the remand determination 
shall be filed within 20 days of the filing of the determination, and rebut- 
tal comments, if any, shall be filed within 15 days thereafter. 
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(Slip Op. 94-76) 
Sanwa Foons, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-12-00927 
[Judgment entered for defendant. ] 
(Dated May 10, 1994) 


Glad & Ferguson (Edward N. Glad), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Mark S. Sochaczewsky); United States Customs Service 
(Stephen Berke), of counsel, for defendant. 


MEMORANDUM OPINION 
GOLDBERG, Judge: This matter is presently before the court on 
renewed cross-motions for summary judgment, the court having 
granted defendant’s motion for rehearing by order dated February 22, 
1994. Sanwa Foods, Inc. v. United States, Slip Op. 94-30 (CIT Feb. 22, 
1994). The court exercises its jurisdiction pursuant to 28 U.S.C. 
§ 1581(a) (1988). 


DISCUSSION 


The factual predicate underlying this action is detailed in he court’s 
first memorandum opinion. Sanwa Foods, Inc. v. United States, Slip Op. 
93-169 at 2-3 (CIT Aug. 23, 1993) (“Sanwa I”). In brief, Sanwa Foods, 
Inc. (“Sanwa”) commenced this action to contest the denial of its pro- 


tests by the United States Customs Service (“Customs”). Sanwa had 
filed protests against the government’s classification of merchandise 
entered into the port of Los Angeles, California between March 13, 1990 
and April 10, 1990. the subject merchandise consists of color printed cel- 
lophane plastic film laminated to a polyethylene plastic film. 

Customs liquidated the subject entries under subheading 3920.10.00 
of the Harmonized Tariff Schedule of the United States (“HTSUS”). 
Sanwa objects to Customs’ reading of this provision, and argues that 
subheading 3923.21.00, HTSUS, provides for the most appropriate clas- 
sification of its merchandise. The relevant HTSUS headings and sub- 
headings provide: 

3920 Other plates, sheets, film, foil and strip, of 
plastics, noncellular and not reinforced, 
laminated, supported or similarly com- 
bined with other materials: 

3920.10.00 Of polymers of ethylene 

ok * * * * 

3923 Articles for the conveyance or packing of 
goods, of plastics; stoppers, lids, caps and 
other closures, of plastics: 

Sacks and bags (including cones): 

3923.21.00 Of polymers of ethylene 

The first issue to be addressed is the proper reading of heading 3920. 
The court reaffirms its reading of this provision as expressed in the 
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court’s first memorandum opinion. Sanwa I, Slip Op. 93-169 at 5-8. 
Specifically, the court finds that heading 3920 covers other noncellular 
plastic plates, sheets, film, foil and strip that are reinforced, laminated, 
supported or similarly combined, with like materials; it does not cover 
such noncellular plastic items that are reinforced, laminated, supported 
or similarly combined, with other materials. In this context, the term 
“other materials” includes cellular plastics. Id. at 6, 8. 

Having made this determination, the court, in its original memoran- 
dum opinion, examined whether a cellophane plastic film is cellular or 
noncellular. Based upon a dictionary definition, the court erroneously 
concluded that because “cellophane is made of cellulose it falls within 
the category of cellular plastics [which are] not covered by subheading 
3920.10.00.” Sanwa I, Slip Op. 93-169 at 9. As the government estab- 
lished in support of its motion for rehearing, however, cellophane is a 
product of regenerated cellulose, and can be either a cellular or noncel- 
lular plastic. By stipulation dated March 14, 1994, the parties agreed 
that the imported merchandise does not contain a cellular plastic and is 
not a cellular plastic. Therefore, because the merchandise is comprised 
of anoncellular cellophane plastic film laminated to a polyethylene plas- 
tic film, the court finds that Sanwa’s entries are described by subhead- 
ing 3920.10.00, HTSUS (1990). 

In its original memorandum opinion, the court concluded that the 
subject imports are covered by subheading 3923.21.00, HTSUS. Sanwa 
I, Slip Op. 93-169 at 10. Because the court now finds that subheading 
3920.10.00 does in fact cover Sanwa’s merchandise, the court must reex- 
amine its original conclusion. The HTSUS General Rules of Interpreta- 
tion (“GRI”) provide guiding principles for the classification of imports. 
Sanwa relies upon GRI 2 and GRI 3 in support of its claim for classifica- 
tion under subheading 3923.21.00.! The government argues that refer- 
ence to GRI 2 and GRI 3 is unwarranted because, in accordance with 
GRI 1,” the subject imports fully satisfy the requirements for classifica- 
tion under subheading 3920.10.00. 

The court previously found that application of GRI 2(a) was not pre- 
cluded in this case. See Sanwa I, Slip Op. 93-169 at 10. That determina- 
tion was made, however, after the court erroneously concluded that 
Sanwa’s merchandise is not covered by subheading 3920.10.00. As 
noted, the court finds that the subject imports are covered by subhead- 
ing 3920.10.00, HTSUS. In contrast, the merchandise may be described 
by subheading 3923.21.00 only if GRI 2(a) is applied so that the provi- 
sion also covers unfinished plastic articles for the conveyance or packing 


IGRI 2(a) provides that “(any reference in a heading to an article shall be taken to include a reference to that article 
incomplete or unfinished, provided that, as presented, the incomplete or unfinished article has the essential character 
of the complete or finished article.” 

GRI 3(a) provides that, where goods are classifiable under two or more headings, the heading that provides the most 
specific description shall be preferred. If, however, goods cannot be classified by applying this rule of relative specificity, 
GRI 3(c) provides that the goods shall be classified under the heading that occurs last in numerical order. 


GRI 1 provides that “for legal purposes, classification shall be determined according to the terms of the headings and 
any relative section or chapter notes and, provided such headings or notes do not otherwise require, according to the 
{remaining rules of interpretation].” Thus, as Explanatory Notes (III)(b) and (V) to GRI 1 indicate, the headings and 
relative section or chapter notes are to be the first, indeed the paramount, consideration, in determining classification. 
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of goods. The court finds little reason to finesse the merchandise into 
one provision in the tariff schedule when another provision is readily 
accessible. In addition, the court observes that Note 10 to Chapter 39 of 
the HTSUS states: 


In headings 3920 and 3921, the expression “plates, sheets, film, foil 
and strip” applies only to plates, sheets, film, foil and strip (other 
than those of chapter 54) and to blocks of regular geometric shape, 
whether or not printed or otherwise surface-worked, uncut or cut 
into rectangles (including squares) but not further worked (even if 
when so cut they become articles ready for use). 
This language clearly directs classification Sanwa’s merchandise under 
heading 3920, regardless of whether it is finished or unfinished, and 
regardless of whether it may be more specifically provided for elsewhere 
in the tariff schedule. Because the subject imports are thus classifiable 
under subheading 3920.10.00, additional reference to GRI 2(a) is 
unwarranted. Consequently, the court need not address the question of 
relative specificity raised by Sanwa in its supplemental brief. 


CONCLUSION 


Customs’ classification is afforded a statutory presumption of cor- 
rectness. 28 U.S.C. § 2639(a)(1) (1988); see, e.g., Channel Master, Div. of 
Aunet, Inc. v. United States, 6 Fed. Cir. (T) 175, 178, 856 F-2d 177, 180 
(1988); Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878 (1984). Sanwa has failed to rebut this presumption. customs’ 
decision is supported by the express terms of heading 3920 and 


associated chapter notes, and is in accordance with GRI 1. The court 
finds that the subject imports are correctly classified under subheading 
3920.10.00, HTSUS. For the foregoing reasons, Customs classification 
is affirmed, and this case is dismissed. 


RE AR a 


(Slip Op. 94-77) 


FOOTWEAR DISTRIBUTORS AND RETAILERS OF AMERICA, F/K/A FOOTWEAR 
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OPINION 


AQUuILINO, Judge: Given the decision of an international panel that the 
United States acted inconsistently with Article I:1 of the General Agree- 
ment on Tariffs and Trade and U.S. acquiescence in that decision in 
favor of Brazil, the parties return to this action to finally dispose of 
issues arising from the time of creation of this Court of International 
Trade, which is an extension of the great American experiment in judi- 
cial review of prerogatives of the sovereign that began with Chief Justice 
John Marshall’s nascent pronouricements that it is “emphatically the 
province and duty of the judicial department to say what the law is”, 
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803), and “an act of 
Congress ought never to be construed to violate the law of nations if any 
other possible construction remains”, Murray v. Schooner Charming 
Betsy, 6 U.S. (2 Cranch) 64, 118 (1804). These principles remain of the 
essence in this action on the advent of the new World Trade Organiza- 
tion in furtherance of the Final Act Embodying the Results of the Uru- 
guay Round of Multilateral Trade Negotiations to which the United 
States claims commitment. 


I 


Jurisdiction of the court has been invoke by the plaintiffs pursuant to 
19 U.S.C. § 1516a(a) (2) and 28 U.S.C. § 1581(c) for review of Non-Rub- 
ber Footwear From Brazil; Final Results of Administrative Review of 


Countervailing Duty Order, 50 Fed.Reg. 15,597 (April 19, 1985), which 
was conducted by the International Trade Administration, U.S. Depart- 
ment of Commerce (“ITA”). Among other things, those results 


determine the aggregate net subsidy to be 11.03 percent for the 
period December 7, 1979, through December 31, 1979, and 8.84 
percent for the period January 1, 1980, through December 31, 1980. 
Accordingly, the Department will instruct the Customs Service to 
assess countervailing duties of 11.03 percent of the f.o.b. invoice 
price on all shipments of Brazilian non-rubber footwear exported 
on or after December 7, 1979, and on or before December 31, 1979. 
The Department will instruct the Customs Service to assess coun- 
tervailing duties of 8.84 percent of the f.0.b. invoice price on all ship- 
ments exported on or after January 1, 1980, and on or before 
December 31, 1980. 


50 Fed.Reg. at 15,599. 


After joinder of issue, the plaintiffs interposed motions for judgment 
on the record compiled by the ITA in rendering this determination. 
Plaintiff Footwear’s proposed order in conjunction therewith, for exam- 
ple, would declare it null and void and decree that the covered merchan- 
dise from Brazil entered on or after January 4, 1980 and exported from 
that country before December 31, 1980 be liquidated with no assess- 
ment of countervailing duties and refund of any such duties previously 
deposited. 
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A 


While those motions were pending, plaintiff Footwear notified this 
court that the Committee on Subsidies and Countervailing Measures 
organized under the General Agreement on Tariffs and Trade 
(“GATT”) had agreed to a request by Brazil to convene a three-member 
panel to consider whether imposition of countervailing duties as deter- 
mined above violated the obligations of the United States under its 
Agreement on Interpretation and Application of Articles VI, XVI and 
XXIII of GATT, the so-called “Subsidy Code”, done April 12, 1979, 31 
US.T. 5138, T.1.A.S. No. 9619, and also that the U.S. government had 
consented to such a panel. The plaintiff! moved for a stay of proceedings, 
arguing, among other things, that an interpretation of that code by the 
panel would either resolve, or contribute to resolution of, the issues 
herein. The stay was granted, but plaintiff's prediction did not prove 
true. 

GATT article VI:6(a) provides that no contracting party shall levy any 
antidumping or countervailing duty on a product from another con- 
tracting party unless the former determines that the effect of the dump- 
ing or subsidization causes or threatens to cause material injury to an 
established domestic industry, or retards materially the establishment 
of a domestic industry. Article 1 of the Subsidies Code governs applica- 
tion in general of this provision, while article 4 addresses actual imposi- 
tion of countervailing duties, e.g.: 


3. When a countervailing duty is imposed in respect of any product, 


such countervailing duty shall be levied, in the appropriate 
amounts, on a non-discriminatory basis on imports of such product 
from all sources found to be subsidized and to be causing injury, 
except as to imports from those sources which have renounced any 
subsidies in question or from which undertakings under the terms 
of this Agreement have been accepted. 


* * ** * * * * 


9. Acountervailing duty shall remain in force only as long as, and to 
the extent necessary to counteract the subsidization which is caus- 
ing injury. The investigating authorities shall review the need for 
continued imposition of the duty, where warranted, on their own 
initiative or if any interested party so requests and submits positive 
information substantiating the need for review. 


With such provisions presumably in mind, the Brazilian government 
prayed in its formal Request for Conciliation under Article 17 of the 
Agreement 


that the United States Government honor its obligations under the 
General Agreement and the Subsidies Code by abandoning its 
efforts to collect any countervailing duties on Brazilian non-rubber 
footwear entering the United States on or after January 1, 1980 
*** land] recognize that its collection of cash deposits and its 


1Unless otherwise indicated hereinafter, “plaintiff” references will mean the Footwear Distributors and Retailers of 
America only. 
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attempt to collect countervailing duties in excess of those deposits 
violate the relevant provisions of the Code. 


However, the three individuals from Germany, Hungary and Malaysia 
empanelled by the Subsidies Committee were unable to conclude that 
such relief was required. Rather, 


the Panel concluded that the collection of countervailing duties by 
the United States on entries of non-rubber footwear from Brazil 
between 4 January 1980 and 28 October 1981 was consistent with 
the United States’ obligations under the Code.® 


It delved into the history of the disagreement which is appropriate to 
recite at length now, to wit: 


2.1 On 12 September 1974 the US Department of the Treasury 
issued a countervailing duty order (T.D. 74-233, 39 FR 32903) 
regarding non-rubber footwear from Brazil. Pursuant to this order 
countervailing duties were imposed, as of that date, under Section 
303 of the Tariff Act of 1930 which had been covered by the existing 
legislation clause under the GATT Protocol of Provisional Applica- 
tion, and therefore no injury determination was made In accor- 
dance with the US law and practice then in effect, suspension of 
liquidation was not ordered and duties in the amounts determined 
in the countervailing duty order were collected upon entry. 

2.2 On 28 December 1979 the US * * * Treasury issued a notice 
(T.D. 80-12) announcing the suspension of liquidation of all entries 
of footwear exported from Brazil on or after 7 December 1979 and 
entered or withdrawn from warehouse, for consumption, on or 
after 4 January 1980 * * *. (45 FR 1013) * * *. This suspension was 
to remain in force pending receipt of updated information on subsi- 
dies remaining after the Industrial Products Tax (IPI) programme 
had been eliminated. Until such time a deposit of the estimated 
countervailing duty, the net amount of which had been calculated to 
be 1.0 per cent, would be required * * *. The notice specified the rea- 
sons for choosing the date of 7 December 1979: “* * * the Govern- 
ment of Brazil announced that the export payments, which were in 
the form of IPI credits, would be eliminated immediately instead of 
over a 4-year period * * *. Accordingly, this notice adjusts the coun- 
tervailing duty rates on the subject merchandise to take into 
account the immediate elimination of the IPI credits.” 

2.3 On1January 1980 the Code entered into force. Brazil and the 
United States were among the original signatories * * * and neither 
of them had entered any reservation in terms of Article 19:3.On the 
same date the provisions of Title I of the US Trade Agreements Act 
of 1979 (TAA) became effective. On 2 January 1980, the authority 
for administering the countervailing duty law was transferred from 
the US * * * Treasury to the US Department of Commerce (DOC). 
Section 104(b) of the TAA provided that signatories might request, 
within a three year period starting 1 January 1980, an injury review 
for pre-existing countervailing duty orders. According to Section 


2GATT Doc. SCM/87, p. 6 (21 June 1988). 
3Report by the Panel, United States-Countervailing Duties on Non-Rubber Footwear From Brazil, GATT Doc. 
SCM/94, para. 4.14 (4 Oct. 1989). 
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104(b)(3), whenever the US International Trade commission 
(USITC) received such a request, it should promptly notify the 
DOC, and the DOC should suspend liquidation of entries of the 
affected merchandise made on or after the date of the receipt of the 
USITC’s notification. According to Section 104(b)(4) if the USITC 
determined that an industry in the United States would not be 
materially injured if the countervailing duty order were to be 
revoked, the DOC should revoke this order and refund “* * * any 
estimated countervailing duties collected during the period of sus- 
pension of liquidation.” 

2.4 On 28 October 1981 the USITC notified the DOC that Brazil 
had requested * * * an injury determination for the 1974 counter- 
vailing duty order under Section 104(b) * * *. No suspension of liq- 
uidation was ordered at that time and the original suspension of 
liquidation ordered on 4 January 1980 remained in effect. As subse- 
quently explained in the notice of revocation (48 FR 28310, 21 June 
1983) “it was not necessary for the Department, upon notification 
by the USITC, to suspend liquidation of entries of the merchandise 
pursuant to that section (section 104(b)[ ] of the TAA), since pre- 
vious suspensions remained in effect.” 

2.5 Effective 26 July 1982 the Government of Brazil subjected 
exports of non-rubber footwear to the United States to an offsetting 
export tax of 8.0 per cent of the f.0.b. invoice price; this was in addi- 
tion to an export tax imposed on 4 May 1981. By letter of 22 April 
1983, the Brazilian Minister of Finance confirmed to the US Secre- 
tary of Commerce that the tax was of indefinite duration and would 
not be affected by revocation of the countervailing duty order. 

2.6 On 24 May 1983 the USITC determined that an industry in 
the United States would not be materially injured, or threatened 
with material injury, by reason of imports of Brazilian non-rubber 
footwear if the countervailing duty order were revoked (48 FR 
24796, 2 June 1983). Asa result, the DOC revoked, by decision * * * 
published on 21 June 1983 (48 FR 28310), this countervailing duty 
order with respect to all merchandise entered, or withdrawn from 
warehouse for consumption, on or after 29 October 1981, the date 
[after] the DOC had received notification of the request for an 
injury determination. The DOC also instructed customs officers to 
refund any estimated countervailing duties collected with respect 
to these entries. The USITC’s decision and the DOC revocation did 
not affect shipments of the merchandise entered on or before 28 
October 1981. 

2.7 On 19 April 1985 the DOC published the final results of its 
administrative review of the countervailing duty order on non-rub- 
ber footwear from Brazil concerning goods exported between 7 
December 1979 and 31 December 1980. The countervailing duty 
levied on the entries between 1 January 1980 and 31 December 
1980 was 8.84 per cent. On 9 January 1987 the DOC published the 
final results of its administrative review of this order concerning 
goods exported between 1 January 1981 and 28 October 1981 and 
accordingly levied a duty of 6.04 per cent.4 


41d. at pp. 2-3 (footnote omitted). 





U.S. COURT OF INTERNATIONAL TRADE 63 


With these findings of fact, the panel reached a conclusion contrary to 
the position of Brazil upon the following reason, among others: 


* * * [T]he approach taken in this case was consistent with US 
obligations under the Code as derived from Article VI:6(a) of the 
General Agreement because Brazil’s request could have been made 
on 1 January 1980 and, in the case of a negative injury determina- 
tion, the countervailing duty order could have been revoked as of 
the date of the request. Brazil chose not to invoke its rights on 1 
January 1980 but submitted its request at a later date. The Panel 
recalled its views * * * that if the signatory subject to the pre-exist- 
ing countervailing duty decision were to choose not to invoke its 
right as of 1 January 1980 but made its request at a later date, there 
was nothing in Article VI or in its subsequent interpretation in the 
Code to imply that any earlier date than the date of the request 
would be relevant for an injury determination and possible revoca- 
tion of countervailing duties. 


After this report had been circulated within GATT, counsel for the 
defendant moved this court to vacate plaintiffs stay on the ground that 
Brazil had 


asked the Committee to postpone its consideration of the report 
until the next semi-annual meeting. Because the GATT acts by con- 
sensus, any country’s delegation, dissatisfied with a panel report, 
can block the adoption of the panel report by merely raising an 
objection to the adoption of the report or requesting further consid- 


eration, a procedure that is not uncommon when panel decision is 
unfavorable to a particular country Unless and until the Commit- 
tee adopts a panel report, the panel report does not become public 
and any Committee action on the report is effectively prevented. 

Because the panel has issued its findings, there is no reason to 
continue the stay of proceedings in this case pending formal Com- 
mittee action. 


In opposition, the plaintiff reported that Brazil had “raised substantive 
objections to the panel report which were serious enough to cause four 
governments other than Brazil to express their concern and reserva- 
tions that the report is flawed or to ask for additional time to consider 
the report before the Committee makes a final decision.”’ The plaintiff 
also reported that Brazil had “followed up its objections by initiating 
action under Article XXIII of the GATT contending that the actions by 
the United States have nullified and impaired benefits owed to Brazil by 
the United States.”8 

Although the foregoing panel report apparently has never been for- 
mally adopted, the motion to dissolve the stay was not granted. 


51d. at 24. 
®Defendant’s Motion for Dissolution of Stay Ordered by This Court on December 9, 1988, p. 2. 
‘Plaintiff's Opposition to Defendant’s Motion for Dissolution of Stay, p. 2 (emphasis in original). 


Id. 
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B 


That is, this action remained in abeyance while its proponent(s) pur- 
sued the article XXIII avenue. In particular, another three-member 
panel convened’, this one under the aegis of the GATT Council of Repre- 
sentatives, to consider “an alleged denial by the United States of most- 
favoured-nation treatment under Article I in the implementation of its 
Article VI obligations with respect to a countervailing duty order on 
non-rubber footwear from Brazil”.!° After reviewing and considering 
the factual aspects, the scope of its proceeding, and the arguments of the 
parties and also of India as to application of different countervailing- 
duty laws, like products, evolution of those law(s) in the United States, 
dutiable versus duty-free products, and the timing of Brazil’s request 
for an injury review, the panel found that 


the United States failed to grant, pursuant to Section 104(b) of the 
Trade Agreements Act of 1979, to products originating in contract- 
ing parties signatories to the Subsidies Agreement the advantage 
accorded in Section 331 of the Trade Act of 1974 to like products 
originating in countries beneficiaries of the United States GSP pro- 
gramme, that advantage being the automatic backdating of the 
revocation of countervailing duty orders issued without an injury 
determination to the date on which the United States assumed the 
obligation to provide an injury determination under Article VI:6(a). 
Accordingly, the Panel concludes that the United States acted 
inconsistently with Article 1:1 of the General Agreement. 


GATT Doc. DS18/R, para. 7.2. In reaching this conclusion, the panel 
noted that Brazil had requested a general ruling and not that the panel 
make a specific recommendation to the Council. See id., para. 7.1. 

According to the report of the panel, Brazil had indicated at the outset 
that it “did not intend to relitigate the issue considered by the Subsidies 
Agreement panel.” Jd., para. 2.3. Moreover, “it did not consider that anv 
one of the three different countervailing duty laws of the United States 
implementing United States obligations under Article VI, standing 
alone, violated Article 1:1.” Id., para. 4.3. Instead, Brazil had contended 
that the United States had 


failed to implement the injury determination requirement of 
Article VI in a consistent manner. In the application of its Article VI 
obligations, the United States treated imports from Brazil less 
favourably than imports from other contracting parties—specifi- 
cally, fasteners from India, steel wire rod from Trinidad and 
Tobago, and industrial lime and automotive glass from Mexico— 
and consequently, the United States denied Brazil the uncondi- 
tional benefits guaranteed under Article 1:1. In the case involving 
non-rubber footwear from Brazil, the United States had backdated 
the effect of its negative injury determination to the date of Brazils 
request for an injury review, whereas in the cases involving India, 


This group was drawn from Australia, Hong Kong and Switzerland. 


10Report of the Panel, United States-Denial of Most-Favoured Nation Treatment as to Non-Rubber Footwear From 
Brazil, GATT Doc. DS18/R, para. 1.1 (13 Dec. 1991). 
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Trinidad and Tobago, and Mexico, the United States had backdated 
the effect of its negative injury determinations to the date on which 
the United States obligations under Article VI entered into force, 
regardless of the date on which or by whom injury reviews had been 
requested. 


Id., para. 4.4. 

The United States had argued in response that “the central require- 
ment of Article I was that most-favoured-nation treatment be accorded 
to ‘like products’.” Jd., para. 4.9. It had pointed out that 


Brazil had omitted to mention that the United States had con- 
ducted injury review investigations of outstanding countervailing 
duty orders on non-rubber footwear from India and Spain at the 
same time as, and applying identical procedures to those used in[,] 
the Brazil review. 


Id., para. 4.15. 


* * * [N]Jot only non-rubber footwear but all dutiable products from 
Subsidies Agreement signatories with outstanding countervailing 
duty orders were treated in an identical fashion under the transi- 
tional procedure of Section 104(b) of the Trade Agreements Act of 
1979. 


Id., para. 4.16. Whereupon Brazil countered that its footwear 


and footwear from India and Spain were treated the same not 
because they were footwear. They were treated the same because, 
for reasons of United States domestic law, they were processed 
under the same countervailing duty law of the United States—Sec- 
tion 104 of the 1979 Act, applicable to injury reviews of pre-existing 
countervailing duty orders concerning dutiable products from Sub- 
sidies Agreement signatories. 


Id., para. 4.26. Further: 


* * * [T]he fact that footwear from India and Spain may have been 
discriminated against as well as footwear from Brazil did not 
change the fact that Brazil experienced discrimination. 


Id., para. 4.27. Also, Brazil considered that the 


real distinction to be made was not that between footwear and 
everything else, but between dutiable and duty-free products. Per- 
haps this distinction would be valid in situations in which dutiable 
and duty-free were permanent, fixed categories. But that was not 
the case here. Products moved from dutiable to duty-free status, 
and from duty-free to dutiable status, within the United States fora 
wide variety of reasons. 


Id., para. 4.28. 

After considering these and the other arguments, the panel deter- 
mined that “the automatic backdating of the effect of revocation of a 
pre-existing countervailing duty order, without the necessity of the 
country subject to the order making a request for an injury review, is 
properly considered to be an advantage within the meaning of Article 
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1:1.” Id., para. 6.9. The panel also noted that, even though the United 
States levied countervailing duties on nonrubber footwear from Brazil, 
India and Spain without discriminating on the basis of the country of 
origin, 
the ConTRACTING PartiEs had decided in previous cases that legisla- 
tion mandatorily requiring the executive authority to impose a 
measure inconsistent with the General Agreement was inconsis- 
tent with that Agreement as such, whether or not an occasion for 
the actual application of the legislation had arisen. 


Id., para. 6.13, citing United States—Taxes on Petroleum and Certain 
Imported Substances, adopted 17 June 1987, GATT BISD 345/136, 160; 
European Economic Community—Regulation on Imports of Parts and 
Components, adopted 16 May 1990, GATT BISD 375/132, 198. 

The minutes of a meeting of the GATT Council on June 19, 1992 state 
that Brazil reiterated its request that the United States agree to adop- 
tion of the panel report and also that the U.S. representative 


said that although the United States considered the Panel’s analy- 
sis and conclusions to be seriously flawed, it would agree to adop- 
tion of the report out of respect for the dispute settlement process. 
The United States noted, however, that Brazil had repeatedly 
blocked adoption of a panel report on the same issue (SCM/94) in 
the Subsidies Code Committee, which had concluded that the 
United States had acted consistently with the Code in declining to 
revoke a countervailing duty order on non-rubber footwear imports 
from Brazil as of the date of Brazil’s accession to the Code. While, 
the United States would be justified in refusing to allow adoption of 
the Panel report at hand (DS18/R) until Brazil had allowed adop- 
tion of the report under the Code, it would not do so. However, it 
fully expected, (and would insist, that Brazil follow its example and 
allow the report under the Code to be adopted. 

The United States also wished to emphasize its disagreement 
with two aspects of the report. First, the Panel had ignored the fact 
that the Proposal of Provisional Application (PPA) relieved the 
United States from the obligation to provide any injury test for 
dutiable merchandise, including footwear, subject to countervail- 
ing duty orders. Second, the Panel had erroneously concluded that 
the United States had violated Article I. The m.f.n. clause expressly 
applied to “like products”, and the United States had accorded 
identical treatment to imports of non-rubber footwear—the “like 
product”—from all countries. For these reasons, it believed that the 
Panel had erred in concluding that the United States had acted 
inconsistently with the General Agreement. Nevertheless, the 
United States agreed to the adoption of this report, which had 
expressly provided only a general ruling and had not made any spe- 
cific recommendation. 


GATT Doc. C/M/257, p. 8 (10 July 1992) (footnotes omitted). Those min- 
utes also reflect a related plea by Brazil that the United States 


take the necessary steps to bring itself into compliance with the 
Panel’s conclusion. Brazil therefore expected that the mental reser- 
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vations expressed by the United States would not be to the detri- 
ment of implementation. As Brazil had repeatedly stated, this 
dispute was no academic matter, and had been brought to the Coun- 
cilas aresult of its significant impact on Brazil’s export interests. In 
Brazil’s understanding, adoption of a panel report implied com- 
pliance with it, and it reiterated its expectation that the United 
States would take the necessary steps to implement the Panel’s 
conclusion and bring itself into GATT compliance. 


Id. at 8-9. 


C 


With the proceedings in Geneva at an end, the parties have returned 
here for final disposition of this action. In its concomitant order dissolv- 
ing the stay, the court afforded the parties an opportunity to supplement 
their original papers in support of and opposition to the motions of the 
plaintiffs for judgment on the agency record or summary judgment. 
Plaintiff Special Commodity Group of Non-Rubber Footwear from Bra- 
zil rests on those papers, whereas plaintiff footwear has filed additional 
briefing, arguing, among other points, (1) that the ITA violated section 
104(b) of the Trade Agreements Act of 1979, 19 U.S.C.A. § 1671 note 
(1980), in assessing countervailing duties on 1980 entries of Brazilian 
non-rubber footwear; (2) that, if that section permitted the agency to 
collect countervailing duties on those entries, the ITA acted illegally in 
attempting to collect such duties in excess of the one-percent deposit 
posted thereon; and (3) that, if collection of such excess duties was law- 
ful, the matter should be remanded to the agency for redetermination of 
the net subsidy and for foreclosure of assessment of compound interest 
for the period prior to November 1984.1! 

On its part, the defendant lists some seven issues for the court’s con- 
sideration, namely, (1) whether the ITA’s determination to assess coun- 
tervailing duties on non-rubber footwear from Brazil entered prior to 
October 29, 1981 and not to refund the estimated duties deposited 
before then is subject to judicial review in the absence of a timely chal- 
lenge thereof; (2) whether, to the extent there is such jurisdiction, the 
agency properly interpreted 19 U.S.C. § 1675 and section 104(b) of the 
Trade Agreements Act of 1979 as requiring the assessment of counter- 
vailing duties for the period preceding receipt of Brazil’s request for an 
injury determination; (3) whether any international obligations of the 
United States preclude the ITA from assessing countervailing duties for 
the period in question; (4) whether the court has jurisdiction to decide if 
the merchandise should be deemed liquidated by operation of 19 U.S.C. 
§ 1504 (a) at the estimated countervailing-duty rates because of 
an alleged failure of the U.S. Customs Service to give notice of suspen- 
sion of liquidation to the individual importers; (5) whether the defen- 
dant is barred by the doctrine of laches from collecting countervailing 
duties based upon the agency determination underlying this action; 


11 S60 generally Plaintiff's Supplemental Memorandum in Support of Motion for Judgment Upon the Agency Record, 
pp. 4-6. 
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(6) whether the ITA was precluded from changing its methodology for 
calculation of the appropriate benchmark rate for Brazilian export 
financing programs; and (7) whether the question of the rate of interest 
which is payable upon underpayment of estimated countervailing 
duties is properly before the court at this time.! 

Initially, after intervention as a party defendant, Footwear Industries 
of America, Inc. (“FIA”) submitted a memorandum in opposition to the 
motions by the plaintiffs. However, that trade association’s counsel 
report that “circumstances in the industry have changed dramati- 
cally”! since then, that it has “urged the U.S. government * * * tosettle 
the pending litigation by retaining the estimated duties already depos- 
ited and waiving the collection of any additional duties as well as the 
interest on the subject entries”!* and that “it no longer supports the 
position of the United States to the extent it is inconsistent with the 
settlement proposal proffered to the government.” !5 

In the absence of compromise among the parties, this court remains 
obligated to adjudicate the foregoing issues. Cf Gilmore Steel Corp. v. 
United States, 11 CIT 684, 691, 672 FSupp. 1459, 1464 (1987) (“§ 1675 
contains no reference to industry support as a precondition for obtain- 
ing review”), rev'd on another ground, 862 F.2d 1541 (Fed.Cir. 1988). 


II 


As stated above, the plaintiffs have pleaded jurisdiction pursuant to 
19 US.C. § 1516a(a)(2) and 28 U.S.C. § 1581(c), which the defendant 
challenges as lacking. It argues that the plaintiffs are, in effect, contest- 
ing the ITA’s earlier determination swb nom. Non-Rubber Footwear 
From Brazil; Revocation of Countervailing Duty Order, 48 Fed. Reg. 
28,310 (June 21, 1983), judicial review of which should have been sought 
within 30 days thereof under section 1516a(a)(2), citing Belton Indus- 
tries, Inc. v. United States, 16CIT__, Slip Op. 92-39 (March 24, 1992), 
aff'd in part, rev'd in part, 6 F.3d 756 (Fed.Cir. 1993), cert. denied, 114 
S.Ct. 925 (1994); otherwise, the revocation decision became final and 


12 S00 Defendant’s Supplemental Memorandum in Opposition to Plaintiffs’ Motions for Judgment Upon the Agency 
Record or for Summary Judgment, pp. 2-3. 


13) etter of Lauren R. Howard, Esgq., first page (Nov. 30, 1992). 
1474. at 2. 


15]d. The letter also states: 

To compound the injury that the U.S. industry will face if this Court rules in favor of the United States, Brazil 
has a right to demand compensation under the General Agreement on Tariffs and Trade * * * because the GATT 
Contracting Parties (including the United States) have adopted a panel report * * * that the U.S. * * * collection of 
countervailing duties in the instant case violates article I of the GATT. Brazil is entitled to demand that the United 
States lower its tariffs on Brazilian exports to the U.S. market to compensate for the * * * contravention of GATT 
a which would result if this Coane grants summary judgment in favor of the government. Since nonrub- 

er footwear was Brazil’s largest export to the United States last year, the American shoe industry is likely to face 


lower duties on oe Brazilian footwear if compensation is granted—a particularly egregious result for the 


industry that sought to stem the injurious effects of unfair Brazilian trade. 

Id. The court has granted the defendant leave to file a reply to this representation which states that the GATT panel 
“expressly limited its report to a general ruling on the matter in dispute without even considering whether the United 
States should refund or refrain from collecting the countervailing duties and interest assessed upon Brazilian footwear 
imports”, that “even if the panel had recommended that the United States take action to conform its countervailing 
duty law to the GATT, no action would be required because the contested provisions of the transitional rules (section 
104(b) of the Trade Agreements Act of 1979) applied only to countervailing duty orders issued prior to 1980” and that 
“[t)here was another good reason for the panel not to consider the question whether the United States should compen- 
sate Brazil—our countervailing duty law was not applied in a discriminatory manner with respect to non-rubber foot- 
wear from Brazil.” 
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conclusive, citing Royal Business Machines, Inc. v. United States, 669 
F.2d 692 (CCPA 1982). 

Whether or not the determination to revoke could have been con- 
tested at the time of its publication as the defendant suggests, plaintiff 
Footwear states that it did not appeal then 


because it agreed with the decision to revoke the countervailing 
duty order. Plaintiff did not agree that Commerce had the authority 
to retain estimated countervailing duty deposits and to collect 
increased countervailing duties on the pre-October 29, 1981 
entries. But these issues were first addressed by plaintiff and other 
interested parties during the course of the administrative review; 
more importantly, they were first decided in the final determina- 
tion in that review from which this appeal is taken. Until the final 
determination was made, the issues decided in that final deter- 
mination were not ripe for review, and could not have been appealed 
to this court. 


Indeed, the other named plaintiff herein, the Special Commodity Group 
on Non-Rubber Footwear from Brazil, had sought judicial intervention 
earlier, before publication of that final determination after administra- 
tive review pursuant to 19 U.S.C. § 1675, only to be dismissed. In reach- 
ing that conclusion in Special Commodity Group v. Baldrige, 6 CIT 264, 
269, 575 FSupp. 1288, 1293 (1983), the court pointed out, among other 
things, that the ITA had not completed the review of the 1980 entries 
and that where 


administrative proceedings are in progress, and the agency has not 
adopted a final decision, the matter is generally not ripe for judicial 
review. See Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49. 
(1967); Krupp Stahl AG v. United States, 553 FSupp. 394 (1982). 
The facts in the instant case indicate that Commerce has not com- 
pleted the administrative review for the 1980 entries and the possi- 
bility exists that the final agency determination may indicate that 
there were no subsidies, in which event the plaintiff would presum- 
ably find no reason to complain. In the interest of efficient agency 
action, interlocutory determinations should not be considered 
when final agency decisions are judicially reviewable. 
Although denying the Special Commodity Group a writ of mandamus 
and a preliminary injunction, the court concluded that it was possessed 
of subject-matter jurisdiction to grant such extraordinary relief, albeit 
under 28 U.S.C. § 1581(i) 

The defendant also attempts to rely on Cementos Guadalajara, S.A. v. 
United States, 12 CIT 307, 686 FSupp. 335 (1988), aff'd, 879 F2d 847 
(Fed.Cir. 1989), cert. denied, 494 U.S. 1016 (1990), to the effect that the 
court “agreed that it, did not possess jurisdiction to review arguments 
concerning Commerce’s failure to request and require an injury deter- 
mination before issuing the underlying CVD order”. Defendant’s Sup- 
plemental Memorandum, p. 24. This is true—in that case, but not in this 


16 plaintiff's Supplemental Reply to Defendant’s [Supplemental] Memorandum in Opposition to Plaintiff's Motion 
for Judgment on the Agency Record, pp. 3-4 (emphasis in original). 
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one, which does not contest the 1974 order. Rather, after publication ofa 
final determination pursuant to section 1675, the plaintiffs stand 
squarely upon 19 U.S.C. § 1516a(a)(2)(B)(iii) and 28 U.S.C. § 1581(c), 
and defendant’s claim that this court lacks subject-matter jurisdiction 
must therefore be dismissed. 


Ill 


Of course, the word jurisdiction is a “term of large and comprehensive 
import”!” signifying the legal right by which courts exercise their 
authority. See, e.g., Mitsuboshi Belting Limited v. United States, 17 CIT 
___, ___, Slip Op. 93-205, at 5-7 (Oct. 22, 1993), and cases cited 
therein. At a minimum then, the defendant is contending that the court 
is without authority to give effect to the 1991 GATT panel decision 
described in part I-B of this opinion To recite counsel’s most-recent 
statement: 


* * * [T]he Government is arguing that the agency’s interpretation 
of our countervailing duty law should prevail because it is in accor- 
dance with the statutory language, the statutory language prevails 
over any provision of the GATT, and, in interpreting our domestic 
law, the agency charged with the duty of implementing the law is 
entitled to deference rather than a GATT panel’s opinion of our 
domestic law. See Chevron U.S.A, Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837 (1984); Suramerica de Aleaciones Lami- 
nadas, C.A. v. United States, 966 F.2d 660 (Fed. Cir. 1)92); 19 U.S.C. 
§ 2504(a) (stating that no provision of any trade agreement, nor the 


application of any such provision to any person or circumstance, 
which is in conflict with any statute of the United States shall be 
given effect under the laws of the United States); S. Rep. No. 249, 
96th Cong., Ist Sess. 36 (1979) (explaining that the intent of section 
2504(a) is to preclude any attempt to introduce into U.S. law new 
meanings which are inconsistent with U.S. legislation and which 
were never intended by Congress). 


The letter articulating this position is part of ongoing discussion 
between the parties as to the significance herein of Mississippi Poultry 
Ass’n, Inc. v. Madigan, 992 F.2d 1359 (5th Cir. 1993), reh’g en banc (Jan. 
18, 1994). The reported majority opinion in that case quotes the 
“strongly instructive authority” of the Court of Appeals for the Federal 
Circuit in Suramerica de Aleaciones Laminadas, C.A. v. United States, 
966 F.2d 660, 667 (1992), to the effect that “GATT does not trump 
domestic legislation”. See 992 F.2d at 1365-66. The plaintiff claims not 
to disagree with this proposition.!9 It does disagree, however, that the 


Chevron doctrine precludes application of the rule established in 
the Charming Betsy—i.e., that ambiguous statutory provisions 
should be construed, where possible, to be consistent with interna- 
tional obligations of the United States. In fact, in the only reported 


17Black’s Law Dictionary, p. 766 (5th ed. 1979). 
181 etter of Velta A. Melnbrencis, Esq., first page (Jan. 26, 1994). 
19See letter of N. David Palmeter, Esq., first page (Jan. 13, 1994). 
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case discussing a potential conflict between the interpretive 

principles established in Chevron and Charming Betsy, the 

Supreme Court ruled that Chevron must yield. Defendant’s letter 

alee this legal authority in arguing for broad deference under 
evron. 


A 


Brazil is an original signatory of the Subsidies Code, which was 
approved by the U.S. Congress in its Trade Agreements Act of 1979. See 
19 U.S.C. § 2503(a) and (c)(5). In accordance with paragraph (b) of that 
section, Brazil has been a “country under the Agreement” within the 
meaning of 19 U.S.C. § 1671(b) since then, and, as such, in a letter dated 
October 23, 1981 it formally requested an injury determination for its 
footwear covered by the 1974 countervailing-duty order. As set forth in 
detail in the first GATT panel decision, supra, on June 2, 1983 the ITC 
published its negative determination of material injury sub nom. Import 
Investigation of Certain Nonrubber Footwear From Brazil et al., 48 Fed. 
Reg. 24,796, pointing out that it reported this determination to the ITA. 
That agency thereupon published its notice of revocation of the counter- 
vailing-duty order as to all entries made on or after October 29, 1981, the 
day after ITC receipt of Brazil’s letter request. 48 Fed. Reg. 28,310 (June 
21, 1983). The notice concluded: 


The ITC’s decision and this revocation do not affect shipments of 
the merchandise entered on or before October 28, 1981. These ship- 
ments are subject to the administrative review procedures set forth 
in section 751 of the Tariff Act of 1930. 

This revocation and notice are in accordance with section 
104(b)(4)(B) of the TAA (19 U.S.C. 1671 note.) 

The section referred to 104(b)(4)(B), provides: 


NEGATIVE DETERMINATION.—Upon being notified of a negative 
determination under paragraph (2) by the Commission, the admin- 
istering authority shall revoke the countervailing duty order then 
in effect, publish notice thereof in the Federal Register, and refund, 
without payment of interest, any estimated countervailing duties 
collected during the period of suspension of liquidation. 

Whereupon the plaintiff contends that this language from the 1979 act 
required the ITA to revoke the order as of the date of the suspension of 
liquidation, January 4, 1980, and that, even if this statute were not clear, 
it should be construed so as to be consistent with the international 
obligations of the United States. Here, that would mean conforming 
enforcement of its countervailing-duty law to the second GATT panel 
decision, supra. In addition, the plaintiff argues that the statutory lan- 
guage requires the ITA to refund all of the estimated countervailing 
duties deposited as of January 4, 1980. 

The defendant counters that suspension of liquidation follows a 
request for an injury determination under section 104(b) (3) of the 1979 


201 etter of N. David Palmeter, Esq., pp. 1-2 (Feb. 4, 1994) (footnote omitted save the citation to DeBartolo Corp. v. 
Fla. Gulf Coast Bldg. & Const. Trades Council, 485 U.S. 568 (1988)). 
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act and that its transitional rules therefore require refund of estimated 
countervailing duties deposited only as of the date Brazil’s request for 
an injury test was received. 

According to Chevron U.S.A., Inc. v. Natural Resources Defense Coun- 
cil, Inc., 467 U.S. 837, 842 (1984), the initial inquiry is whether Congress 
has directly spoken to the precise point at issue. “If the intent of Con- 
gress is clear, that is the end of the matter; for the court, as well as the 
agency, must give effect to the unambiguously expressed intent of Con- 
gress.” Id. at 842-43 (footnote omitted). If on the other hand an enact- 
ment is ambiguous, a court must determine whether an administrative 
interpretation is reasonable. Jd. at 844-45. If that determination is in 
the affirmative, the court must “defer, even if it would have come to 
quite a different view if left to its own devices.” Continental Air Lines v. 
Dep’t of Transportation, 843 F.2d 1444, 1449 (D.C. Cir. 1988). The court 
need not conclude that the agency’s construction is the only reasonable 
one, or that it would have reached that result had the question arisen 
before it in the first instance. Zenith Radio Corp. v. United States, 437 
US. 443, 450 (1978), citing Udall v. Tallman, 380 U.S. 1, 16 (1965). 

In support of its position, the defendant refers to the legislative his- 
tory found in the U.S. Senate Finance Committee’s discussion of section 
104(b) viz.: 


Whenever the Commission receives a request for review under 
section 104(b), it would promptly notify the administering author- 


ity which would suspend the liquidation of entries of the merchan- 
dise covered by the order which are made on or after the date of 
receipt of the Commission’s notification * * *. 

If the Commission’s determination with respect to material 
injury under section 104(b) is affirmative, the administering 
authority would liquidate entries of merchandise the liquidation of 
which has been suspended during the period of the Commission’s 
investigation and impose countervailing duties in the amount of 
the estimated duties required to be deposited * * * . If the Commis- 
sion’s determination with respect to material injury upon review is 
negative, then the administering authority would revoke the coun- 
tervailing duty order, publish notice of that action in the Federal 
Register, and refund, without payment of interest, any estimated 
countervailing duties collected during the period of suspension of 
liquidation. 


S. Rep. No. 249, 96th Cong., Ist Sess. 105-06 (1979). 

In this court’s opinion, the foregoing does not help to clarify the situa- 
tion. Rather it appears that Congress did not anticipate the particular 
circumstances of the entries at issue herein. That is, taking note that 
on December 7, 1979 the government of Brazil had announced that 
export payments in the form of IPI credits would be eliminated immedi- 
ately instead of over a four-year period, the U.S. Treasury, in one of its 
last ministerial acts before the transfer of administering authority to 
the ITA, published notice of suspension of their liquidation, effective as 
of January 4, 1980. See T.D. 80-12, 45 Fed.Reg. 1,014 (Jan. 4, 1980). 
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Hence, suspension was ordered before Brazil requested an injury test. 
No doubt Congress anticipated that countries with products already 
subject to existing countervailing-duty orders under the 1930 Tariff Act 
would request injury tests, but it seems not to have anticipated (and 
therefore to have provided in the 1979 act or its transitional rules) that 
suspension of liquidation would be ordered by the government before 
receipt of such requests. 
Nonetheless, the defendant takes the position that, if Congress 


had, in fact, intended that, in the case of a subsequent negative 
Commission determination, all entries whose liquidation may have 
been suspended * * * be liquidated without regard to countervail- 
ing duties * * *, it would have ordered Commerce to “refund * * * 
all estimated countervailing duties collected upon entries which 
remain unliquidated.” Instead, Congress specifically referred to 
“the period of suspension” * * * thereby clearly expressing its 
intent that estimated countervailing duties be refunded only if they 
were collected during the suspension period which Congress has 
specified in section 104(b)(3). 


This contention has some merit. Section 104(c) provides that counter- 
vailing-duty orders like the one at bar remain in effect, unless and until 
notification of a timely negative determination by the ITC of material 
injury pursuant to subsection (b). On the other hand, that subsection (b) 
also provides for refund without qualification of “any estimated coun- 
tervailing duties collected during the period of suspension of liquida- 


tion.” And in this instance, that suspension was ordained by the 
defendant—in the aftermath of Brazil’s commitment to cease that 
which had been found countervailable. 

The order at bar was issued under section 303 of the Tariff Act of 1930, 
as amended, 19 U.S.C. § 1303, which provides for imposition of counter- 
vailing duties on subsidized dutiable goods without an injury deter- 
mination, to wit: 


* * * [W]henever any country * * * shall pay or bestow, directly or 
indirectly, any bounty or grant upon the manufacture or produc- 
tion or export of any article or merchandise manufactured or pro- 
duced in such country and such article or merchandise is dutiable 
under the provisions of this Act, then upon the importation of any 
such article or merchandise into the United States * * * there shall 
be levied and paid * * * in addition to the duties otherwise imposed 
by this Act, an additional duty equal to the net amount of such 
bounty or grant, however the same be paid or bestowed. 


When the United States acceded to GATT in 1947, this section was not 
in harmony with article VI:6(a) of the General Agreement, which 
requires that the effect of a subsidy be to cause, or threaten to cause, 
material “injury to an established domestic industry, or to retard mate- 
rially the establishment of one. Hence, section 303 was “grandfathered” 


21 Defendant’s Supplemental Memorandum, pp. 28-29 (emphasis added in original). 
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by the GATT Protocol of Provisional Application requiring that the par- 
ties thereto undertake to apply article VI “to the fullest extent not 
inconsistent with existing legislation.”22 By the time at issue herein, 
section 104 of the 1979 act provided for review by the ITC of countervail- 
ing-duty orders imposed under section 303 without injury determina- 
tions before (and still in effect on) January 1, 1980. But a country under 
the Agreement like Brazil had to request an injury determination 
within three years of the effective date of the act. 

If the standard of ensuing judicial review of the administrative reac- 
tion to Brazil’s timely request in the absence of clearcut congressional 
circumscription is reasonableness, this court is unable to conclude that 
the position of the ITA is unreasonable, that is, that levy of countervail- 
ing duties on entries from January 4 to December 31, 198072 without an 
affirmative injury determination is violative of its governing statutory 
provisions. 


B 


The question remains, however, whether levy of those duties complies 
with U.S. obligations under international law. As the plaintiff correctly 
points out, the Supreme Court has recently stated that its Chevron rule 
may yield to the Charming Betsy doctrine: 


* * * [S|tatutory interpretation [by an agency) would normally be 
entitled to deference unless that construction were clearly contrary 
to the intent of Congress. * * * 

Another rule of statutory construction, however, is pertinent 
here: where an otherwise acceptable construction of a statute 
would raise serious constitutional problems, the Court will 
construe the statute to avoid such problems unless such construc- 
tion is plainly contrary to the intent of Congress. [NLRB v.] Catho- 
lic Bishop [of Chicago, 440 U.S. 490,] 499-501, 504 [1979]. This 
cardinal principle has its roots in Chief Justice Marshall’s opinion 
for the Court in Murray v. The Charming Betsy, 2 Cranch 64, 118 
(1804), and has for so long been applied by this Court that it is 
beyond debate. 


DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Const. Trades Council, 485 
US. 568, 574-75 (1988). Obligations of this country within the commu- 
nity of nations “must be governed by treaties, international under- 
standings and compacts, and the principles of international law.” 
United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 318 (1936). 
In that case, the Court distinguished domestic and foreign affairs. As to 
the former, the national government has specifically enumerated pow- 


22 Signed Oct. 30, 1947, 61 Stat. part 6, p. A2051, para. 1(b), T..A.S. No. 1700, 55 U.N.T'S. 308. By way of comparison, 
section 331 of the Trade Act of 1974, 19 U.S.C. § 1303(a)(2), provides that merchandise otherwise free of duty can be 
subjected to countervailing duties. However, as this section was not in existence in 1947, it was not sheltered by the 
protocol and therefore contemplate an injury determination if “required by the international obligations of the United 
States.” The third domestic countervailing-duty law, section 701 of the Trade Agreements Act of 1979, 19 U.S.C. 
§ 1671, entails an injury determination for both dutiable and duty-free goods from a “country under the Agreement”. 

23 Judicial review of the ITA’s determination as to the remaining period January 1 to October 28, 1981 sub nom. Non- 
Rubber Footwear From Brazil; Final Results of Countervailing Duty Administrative Review, 52 Fed.Reg. 843 (Jan. 9, 
1987), awaits this opinion. See Footwear Retailers of America v. United States, CIT No. 87-02-00156. 
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ers, as well as those necessary and proper to effectuate them, which the 
Constitution deemed “desirable to vest in the federal government, leav- 
ing those not included in the enumeration still in the states.” Id. at 316, 
citing Carter v. Carter Coal Co., 298 U.S. 238, 294 (1936). Regarding the 
latter, as a 


member of the family of nations, the right and power of the United 
States in that field are equal to the right and power of the other 
members of the international family. Otherwise, the United States 
is not completely sovereign. 


Id. at 318. 

Commensurate with that right and power is adherence to interna- 
tional law, as established by norms and principles which nation states 
have generally recognized.*4 Ergo, this court should attempt to resolve 
the disagreement at bar so as to avoid any violation, real or apparent, of 
that obligation. In particular, since the time of creation of this country, 


an act of Congress ought never to be construed to violate the law of 
nations if any other possible construction remains, and, conse- 
quently can never be construed to violate neutral rights, or to affect 
neutral commerce, further than is warranted by the law of nations 
as understood in this country. 


Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804). 
That understanding can be found, for example, in the Restatement 
(Third) of the Foreign Relations Law of the United States, section 102 of 
which states: 


(1) A rule of international law is one that has been accepted as 
such by the international community of states 

(a) in the form of customary law; 

(b) by international agreement; or 

(c) by derivation from general principles common to the major 
legal systems of the world. 

(2) Customary international law results from a general and con- 
sistent practice of states followed by them from a sense of legal 
obligation. 

(3) International agreements create law for the states parties 
thereto and may lead to the creation of customary international law 
when such agreements are intended for adherence by states gener- 
ally and are in fact widely accepted. 

(4) General principles common to the major legal systems, even if 
not incorporated or reflected in customary law or international 
agreement, may be invoked as supplementary rules of interna- 
tional law where appropriate. 


24 See, e.g., The Basis of Obligation in International Law and Other Papers by the late James Leslie Brierly 7-8 (H. 
Lauterpacht and C.H.M. Waldock eds. 1958): 


* * * When we have said that inasmuch as every state is a moral personality, it is endowed by nature with the rights 
which are necessary to the realization of the purpose of its being, we find that the fact that every state is forced to 
coexist in the same world as every other state compels us to add that the rights of each are limited by the equal 
rights of the others, and each enjoys its own fundamental rights only on condition of respecting those of the others. 
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Article 38(d) of the Statute of the International Court of Justice refers 
also to 
judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the deter- 
mination of rules of law. 


In this regard, a former judge of the European Court of Justice is 
reported to have called upon the world of international trade recently to 
recognize that GATT panel reports 
come out of not a legislative but a contentious process. As such they 
partake of the legal authority of res judicata. In relation to the par- 
ties to the dispute, why should res judicata not to be carried out 
before national courts?”° 


In The Paquete Habana, 175 U.S. 677, 700 (1900), our Supreme Court 
reiterated: 


International law is a part of our law, and must be ascertained 
and administered by the courts of justice of appropriate jurisdiction 
as often as questions of right depending upon it are duly presented 
for their determination. 

The guiding principle for the matter at bar is pacta sunt servanda, which 
section 321 of the Restatement (Third) translates to mean “[e]very 
international agreement in force is binding upon the parties to it and 
must be performed by them in good faith.” This principle 
lies at the core of the law of international agreements and is per- 
haps the most important principle of international law. It includes 
the implication that international obligations survive restrictions 
imposed by domestic law.’ 


Hence, the general assumption that 


Congress does not intend to repudiate an international obligation 
of the United States * * *. Therefore, when an act of Congress and 
an international agreement . relate to the same subject, the courts, 
regulatory agencies, and the Executive Branch will endeavor to 
construe them so as to give effect to both.2’ 

According to the as yet only published opinion(s) of the Court of 
Appeals for the Fifth Circuit in Mississippi Poultry Ass’n, Inc. v. Madi- 
gan, supra, the defendant U.S. Department of Agriculture and its coun- 
sel from the Department of Justice in Washington have sought to rely on 
the country’s international obligations, in particular, GATT, the Uru- 
guay Round of Muitilateral Trade Negotiations in furtherance thereof, 
and even the United States-Canada Free Trade Agreement. See 992 F.2d 
at 1365. Here, as quoted above, government counsel may be on a some- 
what different slant, namely, the ITA is “entitled to deference rather 
than a GATT panel’s opinion of our domestic law.” 


25 Pescatore, The GATT Dispute Settlement Mechanism, Its Present Situation and its Prospects, 27:1 J. World Trade 
5, 16 (1993). 


26 Restatement (Third) of the Foreign Relations Law of the United States, § 321, comment a (1987). See Vienna Con- 
vention on the Law of Treaties, art. 26, entered into force Jan. 27, 1980, 1155 U.N.TS. 331. 


27 Restatement (Third) of the Foreign Relations Law of the United States, § 115, comment a, p. 64 (1987). 
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Of course, the best perspective is that both are entitled to that degree 
of respect which their reasonings compel. In this action, as the defen- 
dant is well aware the second panel rendered a general ruling and did 
not make any specific recommendation. That ruling emanates from 
GATT itself, which the Restatement (Third) recognizes as “an interna- 
tional agreement, but its status as international law cannot be stated 
simply, Like other agreements, it is binding upon states that are parties 
to it”. 

** * Despite some attempts by Congress to distance itself from 
the Agreement, its status as a commitment of the United States is 
not in doubt, and courts in the United States assume its binding 
character. 


GATT, including its clause regarding most-favoured nations, became 
part of U.S. law via executive order®? in accordance with congressional 
delegation of power to the President. See Reciprocal Trade Agreements 
Act, as amended and extended, 59 Stat. 410 (1945). And it is well estab- 
lished that an international agreement or treaty which operates with- 
out the aid of legislation is “equivalent to an act of Congress and, while 
in force, constitutes a part of the supreme law of the land.” Chew Heong 
v. United States, 112 U.S. 536, 540 (1884), citing Foster v. Neilson, 27 
(2 Pet.) U.S. 253, 314 (1829). See also U.S. Const. art. VI. 

Nevertheless, observers report that GATT contracting parties do not 
automatically accept panel decisions as binding. For example, the Euro- 
pean Court of Justice has “refused to grant direct application to the 
GATT treaty”, and the Japanese Supreme Court has affirmed lower 
court rulings which “concluded that the GATT did not apply”. Jackson, 
Status of Treaties in Domestic Legal Systems: A Policy Analysis, 86 Am. 
J. Int’] L. 310, 333-34 (1992). Another commentator, having examined 
the dispute settlement system as of 1989, concluded that in eight cases 
“it can be maintained that the rulings of the Panels have led to an open- 
ing-up of markets”, “four cases could also be looked upon as achieve- 
ments for the dispute settlement procedure”, in four other cases “the 
Panel Reports have been adopted but the follow-up has been linked to 
the outcome of the Uruguay Round negotiations”, and “three Panel 
Reports have not yet been adopted”. Nordgren, The GATT Panels Dur- 
ing the Uruguay Round—A Joker in the Negotiating Game, 25-2 J. 
World Trade 57, 67-68 (1991). That observer also notes that, in the case 
of one report, 


the United States * * * expressed its opinion that a panel might sug- 
gest a particular remedy, for example that the losing party should 
bring its measures into conformity with its GATT obligations, but 
not to mandate a particular remedy as the reimbursement of the 


287d., vol. 2, p. 264. 


291d. at 265 (footnote omitted). See generally Jackson, The General Agreement on Tariffs and Trade in United States 
Domestic Law, 66 Mich. L. Rev. 250 (1967). 


30 see Proclamation No. 2761A, 12 Fed.Reg. 8,863 (Dec. 30, 1947). 
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duties paid. The European Community has supported the Ameri- 
can position. 


Id. at 71. Professor Jackson has concluded that 


a court would find great difficulty in directly applying the GATT, 
with its many elaborate constraints on national government 
actions in international trade, in circumstances where those GATT 
norms would also havea higher status than even later-in-time legis- 
lation or other acts. 


86 Am.J.Int’] L. at 334. Other commentators speculate that, when a 
panel report is adopted, the United States is obligated “either to: (1) 
come into conformity with its GATT obligations * * *; (2) provide com- 
pensatory trade benefits to adversely affected GATT trading partners 
*** or (3) suffer the loss of trade concessions made by the adversely 
affected GATT signatories”. Holmer & Bello, U.S. Trade Law and Policy 
Series No. 22: Trade and the Environment: A Snapshot from Tuna/Dol- 
phins to the NAFTA and Beyond, 27 Int’! Law. 169, 173 n. 21 (1993). 
They also have noted, however, that, under the existing system of GATT 
dispute settlement, even 


if a report is adopted by the GATT Council, the complaining party 
has no assurance that the offending party will either come into con- 


formity with its GATT obligations * * * or suffer the consequences 
* * * 


Bello & Holmer, U.S. Trade Law and Policy Series No. 21: GATT Dis- 


pute Settlement Agreement: Internationalization or Elimination of Sec- 
tion 301 ?, 26 Int’1 Law. 795, 796 (1992). 

Such views are based at least in part on the language of the dispute- 
resolution provisions in the General Agreement*! and in the Subsidies 
Code®? which have not authorized either the GATT Council or the Sub- 
sidies Committee to order a contracting party to nullify an offending 
approach or to refund duties. This approach, however, is in focus in the 
Final Act Embodying the Results of the Uruguay Round of Multilateral 
Trade Negotiations, GATT Doc. MTN/FA (15 Dec. 1993) (“Final Act”), 
annexed to which is an Understanding on Rules and Procedures Gov- 
erning the Settlement of Disputes under GATT articles XXII and XXIII, 
GATT Doc. MTN/FA II-A2 (“Understanding”). It provides that cessa- 
tion of measures found to be inconsistent with the General Agreement 
be the preferred solution (other than settlement)** to resolving dis- 
putes; that, where a measure is found to be inconsistent with that agree- 
ment, a panel or standing appellate body®4 recommend that the 


31 article XXIII:2 thereof states 
*** The CONTRACTING PARTIES shall promptly investigate any matter so referred to them and shall make 
appropriate recommendations to the contracting parties which they consider to be concerned, or give a ruling on 
the matter, as appropriate * * *. 

- er ac ‘ 

. Article 18:9 similarly provides: 
The Committee shall consider the panel report as soon as possible and, taking into account the findings contained 
therein, may make recommendations to the parties with a view to resolving the dispute. 


33 See generally Understanding, part 3. 


34 See generally id., part 17. 
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measure be brought into conformity with it; that a Dispute Settlement 
Body ( (DSB ) keep track of the implementation of recommendations 
and rulings®°; and that compensation and suspension of concessions 
only be temporary: measures until the issues raised are resolved or other 
solutions reached*® 

The Understanding changes the procedure by which panel decisions 
will be brought to GATT members for disposition. As exemplified by the 
first panel decision herein, under existing procedure a contracting party 
has been able to block adoption of a panel report. Per the Understand- 
ing, panels will be established at a complaining party’s request.®” It also 
provides for appeal of their decisions to the standing appellate body. 
Panel reports will be automatically referred to the DSB for adoption, 
and shall be deemed adopted unless the DSB decides by consensus not to 
do so. See Understanding, part. 16. Notably, however, this significant 
change is not accompanied by any provision that panel decisions, even 
though affirmed by the appellate body and adopted by the DSB, are 
binding on the parties. 

The contrast comes further into focus when the provisions of the Gen- 
eral Agreement and of the Understanding are co pei with chapter 
19 of the North American Free Trade Agreement®®, which adopts the 


same chapter in the United States-Canada Free Trade Agreement? 9 and 
specifically provides that decisions of panels reviewing antidumping 
and countervailing-duty determinations of the three contracting gov- 
ernments are binding. See arts. 1904, paras. 9. Moreover, panels consti- 


tuted under these agreement(s) are empowered to construe the law 
under which those kinds of duties were levied.* 


Cc 


In the matter at bar, the Subsidies Committee panel reports that the 
government of Brazil stated that “the question of whether the United 
States procedures in section 104 of the TAA [of 1979] were inconsistent 
with the US obligations under the Code was not the issue before the 
Panel.” GATT Doc. SCM/94, para. 3.1, p. 4. It had not asked that group 
to interpret U.S. law, nor did it seek a declaration that the U.S. govern- 
ment had misinterpreted that law. To the contrary, it left such inter- 
pretation to this country’s courts.*! The Committee panel also pointed 


35 See generally id., part 21. 
36 See generally id., part 22. 


37 Article 4.1 of the Understanding states: 


If the complaining my so requests, a panel shall be established at the latest at the DSB meeting following that 
at which the request first appears as an item on the DSB’s regular agenda, unless at that meeting the DSB decides 
by consensus not to establish a panel. 


38 
See 32-3 Int’] Legal Materials 682 (1993). 
39 See 27 Int’! Legal Materials 281 (1988). 


40 paragraph 2 of article 1904 states: 


An involved Party may request that a panel review, based upon the administrative record, a final antidumping or 
countervailing duty determination of a competent investigating authority of a Party to determine whether such 
determination was in accordance with the antidumping or countervailing duty law of the importing Party. 


41 Se0 GATT Doc. SCM/94, para. 3.1. See also Stuart, “I Tell Ya I Don’t Get No Respect!”: The Policies Underlying 
Standards of Review in U.S. Courts as a Basis for Deference to Municipal Determinations in GATT Panel Appeals, 
23 Law & Pol’y Int’! Bus. 49 (1992). 
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to the limited terms of reference under which it had convened and con- 
sidered that “the act of suspension of liquidation was of no particular 
relevance under the provisions of the Code. This issue was a matter 
related to the conformity of US administrative procedures with US law.” 
Id., para. 4.12. 

The second panel made no recommendations as to measure(s) U.S. 
government should take to be in compliance with its obligations under 
the General Agreement. Plaintiff's argument in this regard 


is not * * * that GATT is superior to domestic law, or that GATT is 
part of domestic law, or that GATT conflicts with domestic law. It is 
none of these or any of the other strawmen advanced by defendant. 
It is an argument that a principle of statutory construction that is a 
fundamental part of U.S. law requires the U.S. statute at issue in 
this proceeding to be interpreted in conformity with the interna- 
tional obligations of the United States. 


Plaintiff's Supplemental Reply, p. 2. 

As stated at the outset, it is the court’s province and duty to say what 
the law is, although this responsibility does not traditionally extend to 
directing the United States as to how to proceed on the international 
stage. But see Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 423 
(1964), wherein the Court held that, while 

“The conduct of the foreign relations of our Government is com- 


mitted by the Constitution to the Executive and Legislative * * * 
Departments,” * * * it cannot of course be thought that “every case 


or controversy which touches foreign relations lies beyond judicial 
cognizance” [,] 


quoting, respectively, Oetjen v. Central Leather Co., 246 U.S. 297, 302 
(1918), and Baker v. Carr, 369 U.S. 186, 211 (1962). The framers of the 
Constitution distributed governing powers “naturally” so that those 
which are “legislative” in character are vested in the Congress, those 
which are “executive” vest in the President, “with apparently, also, a 
judicial foreign affairs power lodged in the federal courts.” Louis Hen- 
kin, Foreign Affairs and the Constitution 27 (1972). However, the 
“courts often decline to decide matters of foreign policy * * * [and) will 
avoid the substantive issues by ruling, for example, that the case raises a 
political question or is otherwise not justiciable.” Carter, Int’] Economic 
Sanctions: Improving the Haphazard U.S. Legal Regime, 75 Calif. L. 
Rev. 1159, 1247 (1987). See, e.g., Beacon Products Corp. v. Reagan, 633 
FSupp. 1191 (D.Mass. 1986), aff'd, 814 F-2d 1 (1st Cir. 1987) (required 
presidential finding of “unusual and extraordinary threat” to trigger 
sanctions against Nicaragua not justiciable); Michael P Malloy, Eco- 
nomic Sanctions and U.S. Trade 578 (1990). See also Baker v. Carr, 369 
US. at 211-12; Alford, The Extraterritorial Application of Antitrust 
Law: The United States and European Community Approaches, 33 Va. J. 
Int’] L. 1 (1992): 


* * * [Political decisions balancing domestic and foreign interests 
were the prerogative of the executive branch, not the courts. Such 
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criticism echoes the Supreme Court’s admonition that while 
questions implicating foreign policy determinations are not com- 
pletely beyond the scope of judicial cognizance, courts should be 
reluctant to review these matters because “resolution of such 
issues frequently turn[s) on standards that * * * involve the exer- 
cise of discretion demonstrably committed to the executive or the 
legislature. 


Id. at 12-13, citing Laker Airways Ltd. v. Sabena Belgian World Air- 
lines, 731 F.2d 909, 955 (D.C.Cir. 1984), and quoting Baker v. Carr, 369 
U.S. at 211. See Turner, Application of Competition Laws to Foreign 
Conduct: Appropriate Resolution of Jurisdictional Issues, 1985 Ford. 
Corp. L. Inst. 231, 244 (Hawk ed. 1986). Hence, the courts traditionally 
refrain from disturbing “the very delicate, plenary and exclusive power 
of the President as the sole organ of the federal government in the field 
of foreign relations”. Curtiss-Wright v. United States, 299 U.S. at 320. 
This court must do so here. However cogent the reasoning of the 
GATT panels reported above, it cannot and therefore does not lead to 
the precise domestic, judicial relief for which the plaintiff prays. That is, 
that relief simply does not attach. Rather, a party in Brazil’s position, 
having sought and obtained a favorable panel ruling, has and has had 
relief available to it via suspension of its obligations to the offending 
party pursuant to Article XXIII*? of the General Agreement. See, e.g., 
Netherlands Measures of Suspension of Obligations to the United States, 
8 Nov. 1952, GATT BISD 32 (1st Supp. 1953); Netherlands Action Under 


Article XXIIT:2 to Suspend Obligations to the United States, 8 Nov. 1952 
(L/61), GATT BISD 62 (1st Supp. 1953). 


IV 


Having reached the foregoing conclusion, and in the continuing 
absence of any diplomatic gesture by the parties in interest, this court is 
constrained to resolve the other, remaining issues raised herein by 
plaintiffs’ motions. 


A 


In its motion, the plaintiff Special Commodity Group argues that the 
suspension of liquidation ordered by Treasury was a nullity because by 
the time of publication thereof on January 4, 1980 responsibility for 
such matters had been transferred to the ITA and therefore Treasury 
was without authority to publish the order on January 4th. Commerce, 
which by then had that authority, did not do so. The Group also argues 
Treasury issued its order under 19 U.S.C. § 1303 but that section did not 
empower it to suspend liquidation. Since there has been no valid suspen- 


42-That article has provided, in part, that if 
the CONTRACTING PARTIES consider that the circumstances are serious enough to justify such action, they 
may authorize a contracting party or parties to suspend the application to any other contracting party or parties of 
such concessions or other obligations under this Agreement as they determine to be appropriate in the circum- 
stances. 
As for article 18:9 of the Subsidies Code, if the 

Committee’s recommendations are not followed within a reasonable period, the Committee may authorize 
appropriate countermeasures (including withdrawal of GATT conclusions or obligations) taking into account the 
nature and degree of the adverse effect found to exist. 
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sion, there could not have been any extension pursuant to 19 U.S.C. 
§ 1504(b)(2), and that section’s one-year time limit having expired, any 
action taken by the ITA is ultra vires. Therefore, Customs should be 
directed to assess duties as proposed upon entry and to refund any 
excess collected. 

As the defendant notes in its response to these arguments, there is no 
question that notice as required by section § 1504(c)*® was given on 
December 28, 1979 while Treasury still had authority to suspend liqui- 
dation, which suspension was to cover merchandise exported on or after 
December 7, 1979 and entered, or withdrawn from warehouse for con- 
sumption, after January 4, 1980. 

Publication was merely ministerial; there was no need for the ITA to 
intercede. Accordingly, the court concludes the suspension order was 
validly published. 


B 


In support of its contention that the ITA may not levy increased coun- 
tervailing duties retroactively against imports from a country under the 
Agreement, plaintiff Footwear cites Ambassador Div. of Florsheim Shoe 
v. United States, 748 F.2d 1560, 1565 (Fed. Cir. 1984), in particular, dicta 
that “as to an ‘agreement country’ estimated duties as deposited prior to 
publication of the review findings could only be reduced, not increased, 
according to § 1671f(a)”. The section referred to, 1671f(a), provides: 


Deposit of estimated countervailing duty under section 
1671b(d)(2) of this title.—If the amount of a cash deposit, or the 
amount of any bond or other security, required as security for an 
estimated countervailing duty under section 1671b(d)(2) of this 
title is different from the amount of the countervailing duty deter- 
mined under a countervailing duty order issued under section 
1671e of this title, then the difference for entries of merchandise 
entered, or withdrawn from warehouse, for consumption before 
notice of the affirmative determination of the Commission under 
section 1671d(b) of this title, is published shall be— 

(1) disregarded, to the extent that the cash deposit, bond, or 

other security is lower than the duty under the order, or 
(2) refunded or released, to the extent that the cash deposit, 
bond, or other security is higher than the duty under the order. 
On its face, this section addresses estimated duties deposited as a pro- 
visional measure pending an affirmative injury determination by the 
ITC where such a determination is required prior to imposition of coun- 
tervailing duties. However, as the court of appeals noted in Florsheim, 
such a determination is required for non-dutiable merchandise under 
the 1974 act and dutiable goods from a country under the Agreement 
under the 1979 act when countervailing-duty order issued after the 


43 Section 1504(b) provides that the “Secretary may extend the period in which to liquidate an entry by giving notice 


of such extension to the importer, his consignee, or agent in such form and manner as the Secretary shall prescribe in 
regulations” and, when this occurs, there shall be: 
(c) Notice of > the liquidation of any entry is suspended, the Secretary shall, by regulation, 
require that notice of such suspension be provided to the importer or consignee concerned and to any authorized 
agent and surety of such importer or consignee. 
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effective date of that later statute. This is not true for dutiable merchan- 
dise from a country under the Agreement on which an order was 
imposed pursuant to the 1930 act prior to the effective date of the 1979 
act, which is the case here. Also, this action relates to the levying of coun- 
tervailing duties, as opposed to their imposition, which occurred in 
1974. 

The distinction between imposition and levy was addressed in the 
Subsidies Committee panel report as follows: 


4.7 The Panel noted that [in) the interpretation and application of 
Article VI * * * a distinction had been introduced * * * between 
“levy” and “imposition” of a countervailing duty. The term “levy” 
had been defined * * * to mean the definitive or final legal assess- 
ment or collection of a duty or tax (Article 4, footnote 14). The term 
“imposition”, although not expressly defined, had been consis- 
tently used * * * in the sense of a decision, following the conduct of 
an investigation, to collect from a specific date a countervailing 
* * * duty on an imported product * * *. 

4.8 *** The fact that * * * there was no specific reference to pre- 
existing orders or to any special transitional procedure for such 
orders which were in force on 1 January 1980 supported the conclu- 
sion that the drafters did not intend to restrict respective rights and 
obligations resulting from Article VI:6(a) of the General Agree- 
ment and to require Code signatories to subject these orders to an 
injury examination automatically as of 1 January 1980. 

* ok * * * * * 


4.13 ** * As previously noted, the Panel was of the view that the 
final countervailing duty order imposed in 1974 continued to be in 
force after 1 January 1980 and was not invalidated by the accep- 
tance of the rode by the United States at that date. The duties 
assessed by the United States after the entry into force of the Code 
therefore continued to be definitive, rather than provisional, duties 
and consequently there was, in the view of the Panel, no basis for 
the application of Article 5. 


GATT Doc. SCM/94 (4 Oct. 1989) (footnotes omitted). The analysis set 
forth in Ambassador Div. of Florsheim Shoe v. United States, supra, is 
therefore apposite here, to wit: 


* * * The merchandise entered normally has passed into the com- 
merce of the United States on the deposit of estimated duties, a fig- 
ure which binds neither side, and is the sum of regular and special 
duties, as estimated. 

A liquidation is “final and conclusive upon all persons (including 
the United States and any officer thereof),” 19 U.S.C. § 1514(a). By 
subsection (b) this also applies to other judicially reviewable deter- 
minations in countervailing duty cases even if not liquidations 
* * * 


By 19 U.S.C. § 1504(a), * * * an entry not liquidated in one year is 
“deemed” liquidated, i.e., made final, at the rate claimed on entry. 
Subsection (b) allows the Secretary to extend the time allowed for 


liquidation by formal notice of extension to the importer * * *. 
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This was enacted in 1978, thus only a year before the 1979 Trade 
Agreements Act * * *. The prior law had been that Customs might 
delay liquidation as long as it pleased, and with or without a formal 
suspension notice. * * * The * * * reason for now requiring prompt 
liquidation was the uncertainty importers were being kept in, often 
for years, as to whether they might face further exactions, or when 
the refunds to which they might be entitled would be paid * * *. 
[Sleveral countries participating in the multilateral trade negoti- 
ations had requested a change in this. 

* ok * * * * * 

If the ITA’s reasoning is not compelling, it is plausible, and its 
own almost contemporaneous interpretation of § 1504 is an impor- 
tant consideration * * * 

* * * It is absurd to say that the ITA must investigate annually 
the subsidies in effect in India or anywhere else, yet to say it cannot 
act on its factual findings with respect to the very year to which they 
apply * * *, 

748 F.2d at 1562-63 (emphasis added). 

In the light of this reasoning, the court concludes that the challenged 
amounts of the countervailing duties per se are in accordance with U.S. 
law. Moreover, they are not inconsistent with the international obliga- 
tions of the United States. 


C 
Plaintiff Footwear argues that the defendant is guilty of laches 


because the ITA took more than three and a half years to conclude the 
administrative review at issue herein. 

However, the record documents extensive efforts by the agency to 
obtain information from Brazil and to conduct on-site verification. It 
reveals that the review was begun on December 4, 1980, when the ITA 
sent a letter to the Brazilian embassy in Washington requesting 
information about preferential financing for efforts. Brazil responded 
with a letter to the U.S. embassy in Brasilia, enclosing a copy of a letter 
to the ITA regarding the information requested and copies of relevant 
regulations and resolutions of its central bank. On February 2, 1981, 
Brazil sent another letter to the agency, enclosing the resolutions which 
then governed the program for exports. On February 27, 1981, the ITA 
forwarded questionnaires for the period December 7, 1979 through 
December 31, 1980. The Brazilian embassy sent a note on May 11, 1981, 
enclosing a resolution adopted on April 29, 1981 for “shipments covered 
by export licenses issued as of 5/4/81.” Record Document (“R.Doc”) 7, 
pp. 1-2. On December 1, 1981, the ITA announced a trip to Brazil to 
verify the questionnaire responses. 

The Brazilian embassy expressed concern over the administrative 
review and on December 15, 1981 proposed an export tax to offset the 
subsidy as a solution. See R.Doc 13. Soon after making this offer, that 
embassy called for return of the questionnaire responses. The ITA com- 
plied. As for the offer, the agency indicated that it was “willing to con- 
sider a zero-deposit rate, and settlement for the prior entries at 1%, but 
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only if the domestic footwear industry does not object.” R.Doc 18. On 
April 15, 1982, counsel for two trade unions which had joined with the 
American Footwear Industries Association (now Footwear Industries of 
America, Inc. or “FIA”) in petitioning for relief opposed settlement and 
urged the government to “effectively administer the unfair trade laws 
on our statute books.” R.Doc 22, p. 2. Then on May 14, 1982, Brazil’s 
Ministry of Finance indicated an “intention to take steps to fully offset 
programs which the U.S. Government regards as subsidies.” R.Doc 23, 
p. 2. The ITA was thereafter informed that the government of Brazil had 


determined to impose an export tax on all non-rubber footwear 
exports to the United States which will completely offset the net 
subsidies received by footwear export * * *. 

The amount of the export tax will be equal to the net subsidy, 
using the methodology employed by the Commerce Department in 
reaching its final results in the recently completed administrative 
— of certain castor oil products, cotton yarn, and scissors and 
shears * * *. 


R.Doc 24. A letter from the Brazilian ambassador in Washington on 
August 4, 1982, enclosing resolutions 749, 750 and 751 of the central 
bank, confirmed that exports of such merchandise had been, 


since the 26 of July last, subject to an additional 8% export tax. This 
additional tax on exports of Brazilian footwear offsets the net sub- 
sidy to the industry, and was calculated on the basis of methodology 
used by the Department of Commerce in the cases of certain castor 
oil products, cotton yarn, and scissors and shears. 


R.Doc 27. FIA reacted as follows: 


The Brazilians imposed an embargo on cattle-hides in the 
early seventies. The purpose of the embargo was to hold cattle- 
hides at home, to lower the cost of the raw material to leather pro- 
ducers. These actions, which also served to raise the prices of hides 
and leather on the world market, give an unfair advantage to 
leather goods producers over and above the subsidies granted 
directly to them through other government programs. While the 
Argentines and Brazilians have had an “agreement” with our gov- 
ernment for the past several years which eased the restrictions on 
cattle-hide exports, we understand that these “agreements” have 
been less than effective and are now in default. 


R.Doc 30. 

The ITA resumed its administrative review by calling upon Brazil to 
resubmit the questionnaire responses. As for the allegations of the exis- 
tence of other export-subsidy programs, the agency sought information 
by way of a supplemental questionnaire, albeit granting an extension of 
time to January 7, 1983 to response because of “the administrative 
infeasibility of collecting the required information from the large num- 
ber of firms involved within 30 days.” R.Doc 37. 

Brazil submitted anew responses to the first questionnaire on 
November 3, 1982. See R.Doc 39. Thereafter, counsel for FIA informed 
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the ITA of certain articles published in the Journal of Commerce to the 
effect that: 


(1) The Brazilian government has decided to intensify its pro- 
grams of export subsidization, with budgeted expenses for exports 
in 1983 rising by 80 percent; 

(2) Preferential interest rates for export financing will be main- 
tained, despite a rise in interest rates in other sectors; 

(3) The Government of Brazil has decided to increase the pace of 
cruzeiro mini-devaluations in order to provide exports with a bene- 
fit of 18 to 20 percent; 

(4) The Government of Brazil has decided to continue the IPI tax 
credit at the rate of 11 percent ad valorem; and 

(5) An increase in Brazil’s exports of footwear to the United 
States is a key element in its effort to increase its export earnings. 
Leather footwear exports were Brazil’s leading source of foreign 
exchange last year 


R.Doc 42. 

The ITA provided computations for consideration on February 1, 
1983, and on the following day Brazil responded to the supplemental 
questionnaire. Additional information regarding financing and trading 
companies was forthcoming on February 14, 1983. See also R.Doc 76 
(April 6, 1983). 

Based on the data produced, the ITA published its preliminary results 
on March 9, 1983. The agency then sought to verify the questionnaire 
responses, but Brazil replied 


that the terms of [the ITA’s] letter are inconsistent with our under- 
standing with the United States regarding verification. We request 
that this matter be reconsidered and discussed during the visit of 
Minister Galveas at the end of April. 

Since you have requested on-site verification and this request is 
inconsistent with our past agreement on this matter, we are forced 
to require a delay in the footwear verification until this matter is 
resolved. Once this matter has been resolved, the verification can 
be rescheduled at your convenience. 


R.Doc 75. Brazil then tried to assure the U.S. Secretary of Commerce ina 
letter on April 22, 1983 that 


the intention to fully offset the net subsidy on nonrubber footwear 
exported to the United States is indefinite in duration and will not 
be affected by revocation by the United States Government of the 
outstanding countervailing duty order. 


R.Doc 77. 

The Secretary forwarded this letter to the ITC for use in its injury 
review. The ITA, however, held to the view “that on-site verifications are 
necessary * * * if we are to be able to claim that we are enforcing the 
unfair trade laws vigorously and effectively.” R.Doc 81, p. 2. Secretary 
Baldrige thus reported to Minister Galveas that his Department had 
“verified virtually all other company data in countervailing duty pro- 
ceedings on the firms’ premises. In our opinion, on-site verification is 
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essential to an effective random examination of all company records”. 
R.Doc 82. 

On June 16, 1983, representatives of the Brazilian embassy met with 
the ITA to report several changes affecting the agency’s review and to 
present arguments against using Commerce’s methodology for calculat- 
ing the benefit. It was later determined that the ITA would start is verifi- 
cation November 28, 1983, and it led to a report issued on March 20, 
1984. 

On April 9, 1984, the petitioner responded that 


much of the inordinate delay in this review proceeding has been due 
to the noncooperation of the Government of Brazil. This fact is suf- 
ficient rebuttal to those importers of Brazilian footwear who have 
claimed prejudice as a result of the delay in this proceeding. Second, 
Brazil’s withdrawal of its initial questionnaire response and its per- 
sistent refusal to allow onsite verification call into doubt the basic 
veracity of Brazil’s questionnaire response. These suspicions were 
in fact borne out when the Department discovered during verifica- 
tion that Brazil had, contrary to express governmental assurances, 
failed to collect the export tax designed to offset the reimposed IPI 
export credit premium. 


R.Doc 102, pp. 2-3. 
In sum, it cannot be held that the record developed supports a claim of 


laches against the ITA in rendering its determination finally on April 39, 
1985. Since that time, of course, plaintiff Footwear sought and obtained 
leave to take its case to GATT. Moreover, it has failed to show how the 
passage of time has resulted in prejudice to its interests or that relief 
would lie if prejudice had, in fact, developed. Cf Costello v. United States, 
365 U.S. 265, 281 (1961); Guaranty Trust Co. v. United States, 304 U.S. 
126, 132 (1938); Lane v. United States, 633 F.2d 1384, 1387 (Ct.Cl. 1980). 


D 


As recognized by the court of appeals in Ambassador Div. of Flor- 
sheim Shoe v. United States, supra, the Tariff Act of 1930, as amended, 
contemplates, of necessity, that the actual duties owing will be deter- 
mined in an administrative review which takes place only after the mer- 
chandise subject to that review has been entered. Nevertheless, recently 
in a case relevant to this question, it was held that “[p]rinciples of fair- 
ness prevent Commerce from changing its methodology at [a] late 
stage” and “[a]dherence to prior methodologies is required in some cir- 
cumstances.” Shikoku Chemicals Corp. v. United States, 16 CIT _, 
___, 795 F Supp. 417, 421 (1992) (citations omitted). 

Achange in methodology in this action came about in 1984, four years 
after liquidation was ordered suspended, three years after the ITA had 
published its notice of intent to conduct administrative reviews of all 
outstanding countervailing-duty orders and more than a year after the 
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preliminary results of the review at bar were published in which the sub- 
sidy was discussed as follows: 

The commercial rate for short-term working capital is the rate 
established by the Banco do Brasil for discounting sales of accounts 
receivable. We choose this as the benchmark rate because informa- 
tion provided by the Government of Brazil indicates that working 
capital is normally raised within the Brazilian financial system 
through the sale of accounts receivable. 

According to the plaintiff, the ITA used the same approach in reviews of 
other Brazilian imports*?, and it therefore argues that under such cir- 
cumstances importer of non-rubber footwear from Brazil could not 
anticipate the change in methodology used by the agency in its final 
determination explained as follows: 
* * * We agree that the rate offered by the Banco do Brasil alone 
does not accurately reflect this national average for discounting of 
cruzeiro accounts receivable. Rates established solely by banks 
other than Banco do Brasil also do not. We are therefore using a 
national average rate of both. 

We agree that a simple annual rate for discounts of accounts 
receivable is inappropriate. We have now calculated our benchmark 
from the national average nominal rate for 30-day discounts of 
accounts receivable as found in Analise/Business Trends. From this 
rate, we then calculated the compounded annual commercial 
benchmark. 

50 Fed.Reg. at 15,598. 

However, unlike in Shikoku, the ITA had not found in its preliminary 
determination that the benefit was de minimis and that but-for the 
change in methodology it would have revoked the underlying counter- 
vailing-duty order. Moreover, it cannot be said that the plaintiffs relied 
on any agency methodology for the imports under review because 1980 
was the first year the ITA had administering authority. In fact, the 
record reveals that the importers ostensibly harmed by unanticipated 
final margins were aware early that the review might result in greater 
duties. Indeed, they feared an excess of what might otherwise have been 
anticipated as the merchandise entered the United States. See, e.g., 
R.Docs 15, 16, 20. Finally, the length of time between the preliminary 
and final determinations afforded the parties ample opportunity to be 
heard with regard to appropriate methodology. 

Relying upon Enron Oil Trading & Transp. Co. v. United States, 
15 CIT 511 (1991), and Int’l Cargo & Surety Ins. Co. v. United States, 
15 CIT 541, 779 FSupp. 174 (1991), plaintiff Footwear also contends 
that the ITA failed to give notice to at least some importers of the actual 
duties, thus barring their collection. However, it concedes that Enron 
and Int’l Cargo “require FDRA to rebut the presumption that Customs 
provided the required notice”. Plaintiff's Supplemental Memorandum, 


44 Preliminary Results of Administrative Review of Countervailing Duty Order; Non-Rubber Footwear From Brazil, 
48 Fed. Reg. 9,901, 9,902 (March 9, 1983). 


45 See Plaintiff's Supplemental Memorandum, p. 42, for reference to those proceedings. 
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p. 36, n. 66. And it has failed to do this or otherwise show that the change 
in ITA’s methodology was unreasonable. Therefore, this court affirms, 
as it must*®, the ITA’s approach in its final determination of the admin- 
istrative review at bar. 


E 


The defendant formulates the last issue as whether the rate of inter- 
est which is payable upon underdeposit of estimated countervailing 
duties is properly before the court at this time. It arises out of passage of 
the Trade and Tariff Act of 1984, which was followed by T.D. 85-93 (Cal- 
culation of Interest), 50 Fed. Reg 21,832 (May 29, 1985), providing that, 
in order to implement two provisions of that statute, 


interest on applicable overpayments or underpayments of Customs 
duties shall be in accordance with the Internal Revenue Code rate 
established in 26 U.S.C. 6621 and 6622. This determination covers 
antidumping and countervailing duty payments, and increased or 
additional duties determined to be due on a liquidation or reliquida- 
tion. In addition, it has been determined that a uniform interest 
payment system should be established and that refunds pursuant 
to a court determination and payable under 28 U.S.C. 2644, and 
interest on overpayments and underpayments of estimated excise 
taxes determined at liquidation, shall be assessed at the rate(s) pre- 
scribed under 26 U.S.C. 6621 and 6622. 


EFFECTIVE Dates: (1) October 30, 1984: For all underpayments and 


overpayments of countervailing or antidumping duties and all 
refunds of amounts paid as increased or additional duties which 
had been determined to be due upon a liquidation or reliquidation. 


* * * For underpayments, interest will be computed from the date 
the initial payment was due to the date full payment is made. 


50 Fed.Reg. at 21,832, 21,833. 

It is true that, pending this opinion on the other issues raised, Cus- 
toms has not been directed by the ITA to collect any interest in accor- 
dance with the foregoing Treasury decision. Indeed, plaintiff Footwear 
“agrees with the defendant’s statement that this issue may be prema- 
ture because Customs has not yet asserted any claim for interest.” 
Plaintiff's Supplemental Reply, p. 52. 

In hereby concluding to abstain on this issue, the court refers in pass- 
ing to Canadian Fur Trappers Corp. v. United States, 884 F.2d 563, 568 
(Fed.Cir. 1989), which held that the compound-interest provisions of the 
1984 act apply only to that which accrues subsequent to its effective 
date, November 4, 1984. 


46 See, e.g., GMN Georg Muller Nurnberg AG v. United States, 17CIT_, _, Slip Op. 93-54, at 5 (April 20, 1993) 
(“As long as Commerce’s ‘decision is reasonable, then Commerce has acted within its authority even if another alterna- 
tive is more reasonable’”), quoting Koyo Seiko Co. v. United States, 16CIT___,___, 796 FSupp. 517, 523 (1992), rev'd 
in part on another ground, ___ F.3d ___ (Fed.Cir. March 28, 1994). 
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V 


To summarize the foregoing, the plaintiffs are not entitled to relief on 
any of the grounds upon which their motions have been filed, and judg- 
ment must therefore be entered dismissing this action. 


(Slip Op. 94-78) 


SucGryAMA CualIn Co., Lrp., I&OC or JAPAN Co., Lrp., AND 
HKK Cuan Core oF AMERICA, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 92-10-00661 


The Department of Commerce’s final results in Roller Chain, Other Than Bicycle, From 
Japan; Final Results of Antidumping Duty Administrative Review, 57 Fed. Reg. 43,697 
(1992) are sustained in part and remanded in part. 

The Court holds Commerce properly (1) considered the request for a 1985-1986 review 
by ACA’s counsel to be authorized; (2) conducted § 751 reviews for the 1981-1982, 
1982-1983, and 1985-1986 periods; (3) determined Sugiyama failed the 1985-1986 verifi- 
cation; (4) determined Sugiyama and X are related parties within the meaning of 19 U.S.C. 
§ 1677(13)(C) (1988) and resorted to BIA; (5) chose 43.29% as BIA for Sugiyama; and (6) 
determined it was not required to provide Sugiyama with complete computer printouts of 
all its calculations. 

Additionally, the Court holds Commerce abused its discretion in failing to terminate the 
1986-1987 review and therefore vacates the Final Results with respect to this review. 

On remand Commerce is directed to (1) reexamine Commerce’s selection of best 
information available for the 1981-1982, 1982-1983, 1983-1984, and 1984-1985 adminis- 
trative reviews; (2) correct computer programming errors in Commerce’s constructed 
value calculations for the 1981-1982 and 1982-1983 review periods; and (3) determine 
whether certain alleged data input errors by Sugiyama with respect to the 1989-1990 
review period warrant correction. 


(Dated May 12, 1994) 


Arent Fox Kintner Plotkin & Kahn (Patrick F. O’Leary and Steve Aida), for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil division, 
Commercial Litigation Branch, U.s. Department of Justice (Michael S. Kane), Patrick v. 
Gallagher, Jr., Attorney-Advisor, Office of the Chief Counsel for Import Administration, 
United States Department of Commerce, of Counsel, for defendant. 


OPINION 


CaRMAN, Judge: Plaintiffs move for judgment upon the agency record 
pursuant to Rule 56.2 of this Court. Plaintiffs contest the Department of 
Commerce’s final results in Roller Chain, Other than Bicycle, From 
Japan; Final Results of Antidumping Duty Administrative Review, 
57 Fed. Reg. 43,697 (1992) (Final Results). The Final Results cover 
Sugiyama Chain, a manufacturer/exporter of roller chain, and various 
Japanese exporters of Sugiyama products to the United States. Id. The 
product at issue is described in the Final Results as “chain, with or with- 
out attachments, whether or not plated or coated, and whether or not 
manufactured to American or British standards, which is used for power 





U.S. COURT OF INTERNATIONAL TRADE 91 


transmission and/or conveyance.” Jd. The periods of review are April 1, 
1981 through March 31, 1987 and April 1, 1989 through March 31, 1990. 
Id. The Court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1581(c) (1988). 


BACKGROUND 


Commerce’s original dumping finding has been in effect since April 
12, 1973. Roller Chain, Other Than Bicycle, From Japan, 38 Fed. Reg. 
9226 (1973). Commerce initiated but did not complete reviews of roller 
chain imported from Sugiyama during the period 1981-1982 and 
1982-1983. On October 23, 1985, counsel for the American Chain 
Association (ACA) requested these reviews be completed and reviews 
for the 1983-1984 and 1984-1985 periods be initiated. App. 5 Doc. 1.1 
Commerce undertook both these tasks on July 9, 1986. Initiation of 
Antidumping Duty Administrative Reviews, 51 Fed. Reg. 24,883 (1986) 
(Initiation). 

On April 30, 1986, counsel for ACA requested Commerce initiate a 
review of roller chain imported from Sugiyama during the 1985-1986 
period. App. 5 Doc. 2. Commerce initiated this review on May 20, 1986. 
Initiation, 51 Fed. Reg. at 18,475. Subsequent to initiation, Sugiyama’s 
counsel prepared a memorandum for his files in which he states he 
orally communicated to a Commerce analyst his allegations that ACA’s 
counsel was not authorized to request the 1985-1986 review. R. 4 Fr. 
211. Plaintiffs’ counsel submitted this memorandum to Commerce 
along with an affidavit which certified the accuracy of the information 
as it was personally known to counsel. R. 4 Fr. 210. In response to Com- 
merce’s request for a voluntary statement regarding its counsel’s 
authority to request the 1985-1986 review, ACA stated “Covington & 
Burling represents the American Chain Association and that the 
requests for section 751 review filed by Covington & Burling in the 
above-referenced matter have been duly authorized by the American 
Chain Association in accordance with Association policy.” App. 5 Doc. 4. 
Commerce accepted this statement and proceeded with the review, but 
was unable to successfully verify Sugiyama’s submissions for the 
1985-1986 review. Final Results, 57 Fed. Reg. at 43,697. 

On April 30,1987, the ACA requested Commerce initiate an adminis- 
trative review for the 1986-1987 review period. App. 5 Doc. 6. In 
response, Commerce published its notice of initiation for this review on 
May 20, 1987. Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 52 Fed. Reg. 18,937 (1987). On September 17, 
1987, however, the ACA withdrew its request for a review of Sugiyama’s 
entries during the 1986-1987 period. App. 5 Doc. 7; Final Results, 
57 Fed. Reg. at 43,700. ACA also withdrew its requests for the 
1981-1982 and 1982-1983 reviews on October 2, 1990? and the 


1 The administrative record will be cited to by reel and frame as R. Fr. . Documents which were not originally 
included in the administrative record but which were subsequently included by Plaintiffs’ Appendices 3-6 pursuant to 
Court order will be cited to as App. Doc. : 


2App. 5 Doe. 8. 
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1985-1986 review on November 14° and December 6, 1990* (except for 
Sugiyama’s distribution through I&OC). Rather than publish a notice 
of termination, Commerce decided to proceed with all of these reviews. 
Final Results, 57 Fed. Reg. at 43,701. 

In December 1990, Commerce investigated whether Sugiyama was 
related to one of its home market distributors, [ ] 
(“X” for confidentiality purposes). Commerce informed Sugiyama in 
January 1991 of evidence which indicated Sugiyama and X were related 
parties within the meaning of 19 U.S.C. § 1677(13) (1988). Commerce 
advised Sugiyama this relationship could impact the administrative 
reviews and requested an explanation for Sugiyama’s apparent misrep- 
resentation of the relationship. After receiving Sugiyama’s response 
which indicated there was no § 1677(13) relationship, Commerce inves- 
tigated further and determined on July 16, 1991 that Sugiyama and X 
were related parties within the meaning of § 1677(13). Commerce noti- 
fied Sugiyama of this determination through a July 19, 1991 deficiency 
letter which also requested further information concerning home mar- 
ket sales to unrelated customers for all seven reviews. Final Resulis, 
57 Fed. Reg. at 43,697. 

After receiving Sugiyama’s deficiency submission, Commerce deter- 
mined the submission was defective. Roller Chain, Other Than Bicycle, 
From Japan Preliminary Results of Antidumping Duty Administrative 
Reviews, 57 Fed. Reg. 3745, 3746 (1992). Because it determined Sugiy- 
ama had significantly impeded the seven administrative reviews, Com- 
merce assigned a best information available (BIA) rate of 43.29% 
representing the highest calculated rate from a previous roller chain 
review. Id.; see Roller Chain Other Than Bicycle, From Japan; Final 
Results of Administrative Review of Antidumping Finding, 46 Fed. Reg. 
44,488, 44,490-91 (1981). Commerce published the Final Results on 
September 22, 1992. In the Final Results Commerce concluded Sugiy- 
ama had substantially cooperated in all of the reviews except 
1985-1986. Final Results, 57 Fed. Reg. at 43,703. Commerce, therefore, 
assigned BIA only to Sugiyama’s unmatched sales in the other reviews 
at arate of 15.92% for the 1981-1985 review periods, and 43.29% for the 
1986-1987 and 1989-1990 periods. Jd. With respect to the 1985-1986 
review, Commerce assigned the 43.29% BIA rate to all sales. Id. 


CONTENTIONS OF THE PARTIES 


Plaintiffs contend Commerce should not have conducted a 1985-1986 
review because the ACA’s request for that review was invalid. Regard- 
less of whether the Court holds the request was invalid, plaintiffs claim 
Commerce should have terminated the 1985-1986 review, as well as the 
1981-1983 and 1986-1987 reviews, when the ACA withdrew its review 
requests. Plaintiffs also maintain Commerce improperly concluded it 
could not verify Sugiyama’s 1985-1986 questionnaire response and 


3R. 1 Fr. 539. 
App. 5 Doc. 9 
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used an improper methodology in the attempted verification. Addition- 
ally, plaintiffs claim Commerce’s determination that Sugiyama had 
unmatched U.S. sales in the 1981-1985, 1986-1987 and 1989-1990 
reviews was not based on substantial evidence on the record. Plaintiffs 
further contend Commerce’s choice of BIA for the 1985-1987 and 
1989-1990 reviews was not in accordance with law. Finally, plaintiffs 
complain Commerce failed to provide Sugiyama with adequate informa- 
tion in order for it to reproduce Commerce’s calculations to determine 
whether Commerce committed any ministerial errors. 

Commerce maintains there is no evidence on the record suppor- 
ting plaintiffs’ claim that ACA’s 1985-1986 review request was invalid, 
and regardless Commerce was statutorily required to conduct the 
review. Commerce asserts it was also statutorily required to conduct 
the 1981-1983, 1985-1986 and 1986-1987 reviews whether or not it 
recognized ACA’s withdrawals of its requests for review. Commerce 
argues it properly determined Sugiyama failed verification in the 
1985-1986 review. Commerce contends because Sugiyama misrepre- 
sented its relationship with its primary home market distributor, it 
properly determined Sugiyama had unmatched U.S. sales in the 
1981-1985,1986-1987 and 1989-1990 reviews. Commerce maintains 
it properly selected a BIA rate for Sugiyama’s 1985-1987 reviews 
because Sugiyama provided Commerce with inaccurate, incomplete and 
untruthful information. Commerce responds to plaintiffs’ final argu- 
ment by denying any legal obligation to provide Sugiyama with a com- 


plete set of computer printouts showing all of Commerce’s calculations. 

Commerce agrees with plaintiffs on three issues and requests a 
remand to do the following: (1) reexamine its selection of BIA for the 
1981-1985 reviews; (2) correct the computer programming errors in its 
constructed value calculations for the 1981-1983 reviews; and (3) deter- 
mine whether certain alleged data input errors by Sugiyama in the 
1989-1990 review warrant correction. 


STANDARD OF REVIEW 


In an action challenging Commerce’s final results, this Court must 
decide whether Commerce is determination is supported by substantial 
evidence on the record and is otherwise in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). “Substantial evidence is something more than 
a ‘mere scintilla,’ and must be enough reasonably to support a conclu- 
sion.” Ceramica Regiomontana S.A. v. United States 10 CIT 399, 405, 
636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 
(1987) (citations omitted). 

The Court must accord substantial weight to the agency’s interpreta- 
tion of the statute it administers. American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omitted). “An 
agency’s ‘interpretation of the statute need not be the only reasonable 
interpretation or the one which the court views as the most reason- 
able.’” ICC Indus., Inc. v. United States, 5 Fed. Cir. (T) 78, 85, 812 F2d 
694, 699 (1987) (emphasis in original) (citation omitted). 
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DIscUSSION 
A. Validity of ACA’s 1985-1986 Review Request: 

Plaintiffs argue petitioner ACA’s request for a 1985-1986 review was 
invalid because ACA’s board of directors never authorized its attorney 
to request a review. According to plaintiffs, therefore, the Court should 
remand this case to Commerce with directions to rescind the initiation 
notice. 

Commerce contends because there is no evidence on the record sup- 
porting plaintiffs’ argument that ACA’s attorney was unauthorized to 
request a review, the agency is not required to investigate plaintiffs’ 
allegations. Regardless of ACA’s request, Commerce maintains 19 
U.S.C. § 1675 (1986) required it to conduct a review whether or not a 
request is submitted. 

In August 1986, Commerce received a letter submitted by counsel for 
another respondent, Tsubakimoto, alleging ACA’s request had not been 
properly made. Tsubakimoto provided no details or supporting evidence 
pertaining to its allegation. Nonetheless, Commerce asked the ACA to 
submit voluntarily a statement concerning its attorney’s authorization. 
The ACA responded by informing Commerce that the attorney in ques- 
tion represented the ACA and his request for a review had been duly 
authorized. Counsel for plaintiffs did not submit to Commerce his June 
1986 memorandum containing similar allegations until March 1992. 
Although this memorandum states counsel orally informed Commerce 
of the allegedly unauthorized review request in May 1986, there is noth- 
ing else on the record indicates counsel notified Commerce. 

Even assuming counsel did notify Commerce, Commerce’s decision to 
accept the ACA’s statement that its attorney was authorized to act was 
lawful. If it is possible to draw two inconsistent conclusions from the 
same evidence, this fact does not mean that an agency’s findings are not 
supported by substantial evidence. Soncolo v. Federal Maritime 
Comm’n, 383 U.S. 607, 620 (1966). Commerce, as fact-finder, was pres- 
ented with allegations of an unauthorized request for review. In 
response to these allegations, Commerce solicited information from the 
ACA. The ACA replied in no uncertain terms that the review request 
had been authorized. The Court holds Commerce properly considered 
the request for review by ACA’s counsel to be authorized. 


B. ACA’s Withdrawal of 1981-1983, 1985-1986, 1986-1987 Review 
Requests: 

Because plaintiffs claim Commerce’s role is one of independent inves- 
tigator, they argue the agency should not assume the role of partisan. 
Plaintiffs contend Commerce assumed such a role by failing to recognize 
ACA’s withdrawal letter automatically terminated Commerce’s review. 
Plaintiffs assert Commerce’s refusal to terminate the review is inconsis- 
tent with its past decisions. 

Moreover, plaintiffs argue Commerce’s claimed basis for refusing to 
terminate, that Sugiyama misrepresented its relationship with X, is 
without merit. According to plaintiffs, Sugiyama had not yet answered 
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the questionnaires for the 1981-1983 and 1986-1987 reviews at the 
time the memoranda relating to this relationship and on which Com- 
merce relied were written. Furthermore, because each review is inde- 
pendent of other reviews, plaintiffs argue the fact Commerce found 
dumping margins in the 1987-1989 reviews should not affect the 
agency’s decision to terminate reviews for other periods. Plaintiffs also 
point out that the margins found in the 1987-1989 reviews, the highest 
of which was 1.36%, are misleadingly labelled “significant” by Com- 
merce in its brief. 

Commerce maintains it is required by law to complete administrative 
reviews of all merchandise entered prior to October 22, 1986. According 
to Commerce, the 1984 amendment to § 1675 which added language 
directing Commerce to conduct a review “if a request for such a review 
has been received,” does not apply to merchandise entered prior to Octo- 
ber 22, 1986. Even if it were not under such a legal compulsion. Com- 
merce asserts it should not recognize the withdrawal of a request for 
review because other interested domestic parties may have relied on the 
request that is ultimately withdrawn. Moreover, Commerce claims it 
was within its discretion in completing the reviews because of (1) Sugiy- 
ama’s misrepresentation of its relationship with X; (2) the difficulties it 
experienced in the 1985-1986 review verification; and (3) the calcula- 
tion of significant margins for Sugiyama in the 1987-1988 and 
1988-1989 reviews. See Final Results, 57 Fed. Reg. at 43,701. 


1. 1981-1983 and 1985-1986 Reviews: 


Prior to the enactment of the Trade and Tariff Act of 1984, Commerce 
was required to conduct annual administrative reviews of merchandise 
subject to antidumping findings and orders. Trade Agreements Act of 
1979, Pub. L. No. 96-39, § 751, 93 Stat. 144, 175 (1979). This require- 
ment of mandatory annual administrative reviews was eliminated for 
investigations commenced after October 30,1984. Trade and Tariff Act 
of 1984, Pub. L. No. 98-573, § 611(a)(2)(A), 98 Stat. 2948 (1984) (codi- 
fied as amended at 19 U.S.C. § 1675(a)(1) (1988)). On October 22,1986, 
Congress further amended section 1675(a)(1) to eliminate the require- 
ment for § 751 reviews in those investigations begun before October 
30,1984. Tax Reform Act of 1986, § 1886(b), Pub. L. No. 99-514, § 1886 
(b), 100 Stat. 2085, 2922-23 (1986); see Krupp Stahl A.G. v. United 
States, 15 CIT 169, 171-173, (1991); Interredec, Inc. v. United States, 
11 CIT 45, 48-51, 652 F Supp. 1550, 1554-56 (1987). As amended, sec- 
tion 1675(a)(1) provides as follows: 


[a]t least once during each 12-month period beginning on the anni- 
versary of the date of publication of a countervailing duty order 
under this subtitle or under section 1303 of this title, an antidump- 
ing duty order under this subtitle or a finding under, the Antidump- 
ing ACT, 1921, or a notice of the suspension of an investigation, the 
administering authority, if a request for such review has been 
received and after publication of notice of such review in the Federal 
Register, shall— 
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* * * * * * 


(B) review, and determine (in accordance with paragraph 
(2)), the amount of any antidumping duty * * *. 


19 U.S.C. § 1675(a)(1) (emphasis added). 

On October 23, 1985, Sugiyama requested administrative reviews of 
five Sugiyama distribution channels for the 1981-1982 and 1982-1983 
periods. On July 9, 1986, Commerce published its notice of initiation for 
three of the five distribution channels it decided to review: Sugiyama/ 
Hokoku, Sugiyama/I&OC, and Sugiyama/Harima Enterprises. On April 
30, 1986, the ACA requested an administrative review of several Sugiy- 
ama distribution channels. Commerce published its initiation notice for 
the 1985-1986 review on May 20, 1986 for five of Sugiyama’s distribu- 
tion channels. Because each of these three reviews stems from an inves- 
tigation commenced before October 30, 1984 and reviews initiated prior 
to October 22, 1986, Commerce was required to complete the annual 
reviews. 19 U.S.C. § 1675 (1982). The fact the ACA withdrew its requests 
for reviews of these particular periods is irrelevant as 19 U.S.C. 
§ 1675(a)(1) directed Commerce to conduct § 751 reviews of this mer- 
chandise. Accordingly, the Court holds Commerce lawfully conducted 
§ 751 reviews for the 1981-1982,1982-1983, and 1985-1986 periods. 


2. 1980-1987 Review: 


Unlike the other disputed review periods, the 1986-1987 review 
period falls under the 1986 amendment to 19 U.S.C. § 1675(a)(1) 


According to this amendment, Commerce must receive a request before 
conducting a § 751 review after October 22, 1986 for an investigation 
commenced before October 30, 1984. See Tax Reform Act of 1986, Pub. 
L. No. 99-514, 100 Stat. 2085; Interredec, 11 CIT at 48-51, 652 F Supp. 
at 1554-56. This amendment served to effectuate further the congres- 
sional intent stated in the Conference Report for the Trade and Tariff 
Act of 1984: 


[The amendment to § 1675 (a)] is designed to limit the number of 
reviews in cases in which there is little or no interest, thus limiting 
the burden on petitioners and respondents, as well as the adminis- 
tering authority. The committee intends the administering author- 
ity should provide by regulation for the assessment of antidumping 
and countervailing duties on entries for which review is not 
requested * * *. Further, the administering authority should be 
able to revoke antidumping or countervailing duties that are no 
longer of interest to domestic interested parties. 


H.R. Conf. Rep. No. 1156, 98th Cong., 2d Sess. 181 (1984), reprinted in 
1984 U.S.C.C.A.N. 4910, 5298. With respect to the above-quoted pas- 
sage, the Court of Appeals for the Federal Circuit commented that “[a]t 
least this much is clear: Administrative reviews of [less than fair value] 
sales are expensive and burdensome. If industry interest is lacking, 
Congress intended to eliminate that investigative burden.” Oregon 
Steel Mills Inc. v. United States, 7 Fed. Cir. (T) 22, 28, 862 F2d 1541, 
1546 (1988). 
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Although Congress did not address the issue, Commerce interprets 
19 U.S.C. 1675(a)(1) as providing it with the discretion to accept or reject 
a party’s withdrawal of a request for a § 751 review. “It is well settled 
that an agency’s interpretation of the statute it has been entrusted by 
Congress to administer is to be upheld unless it is unreasonable.” 
U.H.FC. Co. v. United States, 9 Fed. Cir. (T) 1, 10, 916 F2d 689, 698 
(1990) (citations omitted). Congress did not address in 19 U.S.C. 
§ 1675(a)(1) the question of a party’s withdrawal of its request for 
review. Because as a practical matter there is a potential for abuse in an 
unregulated withdrawal procedure, Commerce has reasonably inter- 
preted the statute as allowing it discretion to deal with this issue.® 

The Court, however, holds Commerce abused its discretion in refus- 
ing to accept the ACA’s withdrawal and failing to terminate the § 751 
review of Sugiyama for the period 1986-1987. The ACA made its request 
for the 1986-1987 review on April 30, 1987 and withdrew its request on 
September 17,1987. In the interim, Commerce published its initiation 
notice on May 20, 1987. Although the ACA withdrew its 1986-1987 
review request after Commerce had published its initiation notice, Com- 
merce had not yet conducted any work on this review. In fact, Commerce 
did not commence its review until four years after it had published the 
initiation notice. 

Commerce states as one of its primary reasons for continuing the 
1986-1987 review of Sugiyama its discovery of a relationship between 
Sugiyama and X which Sugiyama failed to report in questionnaire 
responses in prior reviews. Commerce did not make this discovery, how- 
ever, until December 1990—over three years after the ACA withdrew its 
request for a 1986-1987 review. The Court finds this is an unreasonable 
period of time for Commerce to wait. Commerce asserted two additional 
bases for continuing the review: the dumping margins found in the 
1987-1989 reviews and the “extensive difficulties” encountered in the 
1985-1986 verification. The Court, however, holds it was improper for 
Commerce to base its decision not to terminate on factors unrelated to 
the 1986-1987 review. See Outokumpu Copper Rolled Prods. AB v. 
United States, 17CIT___—,__—_—, 829 F Supp. 1371,1377 (1993), appeal 
after remand, dismissed 18CIT _, Slip Op. 9445 (April 1, 1994) (“It 
is well established that antidumping investigations and administrative 
reviews are wholly independent proceedings. ”). 

The Court finds no apparent difference between the ACA’s request 
withdrawal in this review and its October 2, 1990 request withdrawal 
with respect to Honda. In the Honda case, the ACA requested an admin- 
istrative review of Honda for the period 1981-1985 on October 23, 1986 
and Commerce published its notice of initiation on July 9, 1986. Roller 
Chain, Other Than Bicycle, From Japan; Intent to Revoke in Part Anti- 
dumping Duty Finding, 56 Fed. Reg. 5796 (1991). Approximately five 


5commerce eventually promulgated 19 C.FR. § 353.22(a), (c) (1989). This regulation provides in part that Com- 
merce may permit a party to withdraw its request for review within 90 days after initiation or after a longer period of 
time if Commerce so allows. The ACA’s September 17, 1987 withdrawal letter pre-dated the June 25, 1989 effective 
date of 19 C.FR. § 353.22(a)(5). Section 353.22(a)(5)’s 90-day requirement is therefore inapplicable. 





98 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 22, JUNE 1, 1994 


years after requesting the review and over four years after Commerce 
published its initiation notice, the ACA withdrew its request for review. 
Id. Commerce accepted the ACA’s withdrawal and terminated the 
review explaining that 


[gliven the fact that petitioner withdrew its own request, that no 
significant work has yet been undertaken on these reviews, and 
that these reviews were initiated prior to the 90-day requirement, 
we deem it reasonable to extend the time limit in this case and allow 
withdrawal. 


Id. See also Roller Chain From Japan; Partial Termination of Anti- 
dumping Duty Administrative Review, 56 Fed. Reg. 2749 (1991) (After 
the ACA and respondent Oriental Chain Manufacturing withdrew their 
requests for review, Commerce terminated the review approximately 
four and one-half years after publishing its initiation notice.). Because 
Commerce has failed to provide a reasonable basis for refusing to termi- 
nate Sugiyama’s 1986-1987 § 751 review, the Court holds Commerce 
has abused its discretion and the Final Results with respect to this 
review are vacated. 


C. Verification of Sugiyama’s 1985-1986 Questionnaire Response: 
Plaintiffs argue Commerce improperly concluded it could not verify 
Sugiyama’s 1985-1986 questionnaire response and used an improper 
methodology in the attempted verification. According to plaintiffs, not 
only did Sugiyama provide Commerce with all the required financial 


statements but Commerce’s verification report shows that the transac- 
tions Commerce claims are “off the books” are in fact included in Sugiy- 
ama’s official records in the company’s accounts receivable ledger. 
Commerce further erred, plaintiffs claim, in concluding Sugiyama 
maintains two sets of books and increased its expenses included in the 
“ESP-offset adjustment.” Plaintiffs contend there are additional errors 
and inconsistencies throughout the verification report which put the 
credibility of the report in question. Plaintiffs assert Commerce is 
penalizing Sugiyama for not maintaining its records in the form desired 
and for not producing nonexistent documents. 

Commerce argues Sugiyama failed verification for the review period 
1985-1986 because it “could not substantiate the total volume and 
value of sales of covered products to the United States.” Final Results, 
57 Fed. Reg. at 43,700. Commerce also maintains additional deficiencies 
in Sugiyama’s response, such as its failure to provide official financial 
statements, discrepancies in the firm’s wage reports, and its inability to 
document proof of payment for certain U.S. sales, contributed to the 
failed verification. Jd. 

Plaintiffs do not point to any evidence on the record demonstrating 
Commerce’s conclusion that Sugiyama “could not substantiate the total 
volume and value of sales of covered products to the United States”, was 
unlawful or not based on substantial evidence on the record. Sugiyama 
attempts to persuade the Court the entire verification report is unreli- 
able by discussing such points as (1) the verifier’s health and daily 





U.S. COURT OF INTERNATIONAL TRADE 99 


commute, (2) whether audited financial statements were provided, 
(3) whether there were “two sets of books,” (3) whether there were 
“off-the-books transactions,” and (4) whether Sugiyama inexplicably 
increased the ESP-Offset adjustment. However, even if there were prob- 
lems with each of these matters, it would not eliminate the principal 
basis upon which Commerce made its determination: Sugiyama failed 
to substantiate the total volume and value of sales of covered products to 
the U.S. The Court, therefore, holds Commerce properly determined 
Sugiyama failed the 1985-1986 verification. 

With respect to requests by Commerce for certain sales information, 
Sugiyama complains it was penalized for not maintaining its records in 
Commerce’s desired format. The Court finds no merit in this complaint. 
It is incumbent upon a respondent to provide Commerce with the neces- 
sary information and in the format requested so that the agency may 
properly conduct its review. See 19 U.S.C. § 1677(e)(c) (1988) (Com- 
merce “shall” use BIA “whenever a party or any other person refuses or 
is unable to produce information requested in a timely manner and in 
the form required. ”) (emphasis added); Yamaji Fishing Net Co. v. United 
States, 17CIT _, 830 F. Supp. 1502 (1993) (BIA appropriate where 
respondent was unable to provide Commerce with requested informa- 
tion on computer tape). Consequently, the Court finds Commerce prop- 
erly required Sugiyama to submit sales information in a format that 
would facilitate its administrative review. 


D. Unmatched U.S. Sales in 1981-1985 and 1989-1990 Reviews®: 


Plaintiffs contend because Sugiyama and X are not related parties 
pursuant to 19 U.S.C. § 1677(13), Commerce’s claim of unmatched U.S. 
sales fails and Commerce should have used Sugiyama’s original ques- 
tionnaire responses. According to plaintiffs, Commerce’s conclusion 
that Sugiyama and X are related is inconsistent with past decisions 
where Commerce further examined the relationship in question to 
determine whether superficial facts actually amounted to control. 

Even if Sugiyama and X were related parties, plaintiffs argue, Com- 
merce should have used the 1981-1985 and 1989-1990 related party 
prices pursuant to 19 U.S.C. § 1677b(a)(3) (1988) to determine foreign 
market value (FMV). Despite Commerce’s argument otherwise, plain- 
tiffs maintain Commerce’s never conducted a comparability test to 
determine whether use of the alleged related party prices would be 
appropriate. Moreover, because almost eleven years went by between 
the first U.S. sales being investigated and the preliminary results, plain- 
tiffs claim Commerce should have tried to resolve the unmatched 
U.S. sales problem by seeking alternative data for computing FMV. 
Plaintiffs suggest the following as such possible alternatives: plaintiffs’ 
August 21, 1991 submissions; sales by Hokoku; third country FMV; or 
constructed value. 


6a. discussed above, the Court vacated the Final Results with respect to the 1986-1987 review because Commerce 
abused its discretion in failing to terminate the review. It is therefore unnecessary to address plaintiffs’ contentions 
regarding unmatched sales in the 1986-1987 review. 
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Commerce claims its determination that Sugiyama is related to X 
within the meaning of 19 U.S.C. § 1677(13)(C) is supported by the pres- 
ence of two common directors and the fact Sugiyama provided 60% of 
X’s start-up capital. Final Results, 57 Fed. Reg. at 43,701. With respect 
to the delays involved in this investigation, Commerce contends they 
resulted from Sugiyama’s misrepresentation of its relationship with X. 
Furthermore, Commerce is unwilling to consider Sugiyama’s suggested 
FMV computation alternatives because it maintains it does not have to 
acquiesce to a respondent’s suggestions when the respondent has 
refused to provide the requested information. 

The first question the Court must answer with respect to this issue is 
whether Commerce’s conclusion that Sugiyama and X are related par- 
ties is based on substantial evidence on the record and is accordance 
with law. In determining whether a party is related, Commerce looks to 
the following statutory language: 

For the purpose of determining United States price, the term 
“exporter” includes the person by whom or for whose account the 


merchandise is imported into the United States if— 
% * * * * * a 


(C) the exporter, manufacturer, or producer owns or con- 
trols, directly or indirectly, through stock ownership or control 
or otherwise, any interest in any business conducted by such 
person; 


19 U.S.C. § 1677(13)(C). Plaintiffs claim § 1677(13) can only be satisfied 


* * * 


based on a “financial relationship test.” The Court disagrees and holds 
Commerce may properly consider “both financial and/or non-financial 
connections” when assessing whether parties are related within the 
meaning of 19 U.S.C. § 1677(13)(C). E. I. Dupont De Nemours & Co. v. 
United States, 17CIT __,__, 841 F Supp. 1237, 1248 (1993). 

Plaintiffs do not dispute Sugiyama provided X with 60% of its start-up 
capital and two board directors. Despite insisting the start-up capital is 
merely a loan, [ ] Based on this sub- 
stantial record evidence, Commerce has properly determined Sugiyama 
and X are related parties within the meaning of § 1677(13)(C). 

The Court will now address the second question pertaining to the 
related party issue, whether Commerce should have used Sugiyama’s 
related party prices pursuant to 19 U.S.C. § 1677b(a)(3). This statute 
provides as follows: 


(3) Indirect sales and offers for sale 

If such or similar merchandise is sold or, in the absence of sales, 
offered for sale through a sales agency or other organization related 
to the seller in any of the respects described in section 1677(13) of 
this title, the prices at which such or similar merchandise is sold or, 
in the absence of sales, offered for sale by such sales agency or other 
organization may be used in determining the foreign market value. 


19 U.S.C. § 1677b(a)(3). Sugiyama contends this language requires 


Commerce to conduct a comparability test to determine whether the 
related party prices could be used before it resorts to BIA. While the 
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Court agrees § 1677b(a)(3) allows Commerce to use related party prices 
which pass a comparability test, there must be sufficient information 
submitted by a respondent for Commerce to conduct such a test. In the 
instant case, however, there was not sufficient information. 
Commerce was unable to use submissions of home market sales by 
Sugiyama to calculate FMV. Jan. 9, 1992 ITA Memo from Robert J. 
Marenick to Joseph A. Spetrini. Despite receiving at least three letters 
and an extension of time from Commerce, Sugiyama submitted a defi- 
cient tape of home market sales to unrelated customers. Jd. Commerce 
found deficiencies in Sugiyama’s submission in the following areas: unit 
prices, quantities, dates of sale, invoice numbers, and supporting docu- 
mentation. Jd. Because it did not have usable data, Commerce was 
unable to conduct a comparability test and resorted to BIA. See id.; Jan. 
15, 1992 ITA Memo from Robert J. Marenick to Joseph A. Spetrini. Sugi- 
yama was given the opportunity to provide unrelated customer sales 
date and failed. Plaintiffs, thus, have no basis to complain Commerce 
refused to base FMV on one of plaintiffs’ suggested alternatives. The 
Court holds, therefore, Commerce lawfully resorted to BIA and rejects 
plaintiffs’ arguments with respect to the use of related party prices. 


E. Commerce’s Choice of BIA for 1985-1986 and 1989-1990 Reviews’: 


According to plaintiffs, Commerce used first tier BIA for the 
1985-1986 review because Sugiyama failed verification. This decision, 
plaintiffs claim, is inconsistent with Commerce’s past decisions not to 
use first tier BIA for firms which simply failed verification. Plaintiffs 
maintain there are no extenuating circumstances in this case to justify 
first tier BIA. Additionally, plaintiffs argue because the 43.29% rate was 
not a final, calculated rate, it cannot be used. Moreover, plaintiffs con- 
tend Commerce cannot use this rate against plaintiffs because this 
Court has already held the rate to be unlawful, citing Pulton Chain Co. v. 
United States, 17CIT__,__, Slip Op. 93-202 at 17 (Oct. 18, 1993). 

Commerce argues it lawfully used BIA for the 1985-1986 review 
because it was unable to verify Sugiyama’s submissions for that period. 
See Final Results, 57 Fed. Reg. at 43,701. Commerce also maintains it 
properly resorted to BIA for the 1989-1990 review because Sugiyama 
failed to (1) demonstrate its home market sales to two related customers 
were at arm’s length; (2) indicate which models sold to unrelated home 
market customers were most similar to Sugiyama’s unmatched sales; 
and (3) provide differences in the physical characteristics of the mer- 
chandise information for its unmatched sales. See id. Commerce claims 
it properly applied first tier BIA to Sugiyama because Sugiyama pro- 
vided Commerce with inaccurate, incomplete and untruthful informa- 
tion. See 19 U.S.C. § 1677e(c) (1988). Additionally Commerce asserts the 
43.29% rate was in fact a final, calculated rate and was not an incom- 
plete or interim rate. ; 


7The Court need not address plaintiffs’ arguments concerning Commerce’s choice of BIA for the 1986-1987 review. 
See supra note 5. 
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Once Commerce determines the use of BIA is necessary pursuant to 
§ 1677e(c), it applies its two-tier BIA method. Under its two-tier BIA 
method Commerce divides respondents into two categories: those that 
refused to cooperate or significantly impede the investigation and those 
that substantially cooperated. For those respondents failing to cooper- 
ate, Commerce will select the higher of the highest rate assigned for any 
firm in the LTFV investigation or prior administrative reviews; or the 
highest rate calculated in the same administrative review. Final 
Results, 57 Fed. Reg. at 43,702; see Allied-Signal Aerospace Co. v. 
United States, 11 Fed. Cir.(T)__, 996 F.2d 1185 (1993). 

For the 1985-1986 period, Commerce applied the highest calculated 
rate from a previous roller chain review and assigned Sugiyama the 
43.29% rate calculated in that review. See Roller Chain, Other Than 
Bicycle, From Japan; Final Results of Administrative Review of Anti- 
dumping Finding, 46 Fed. Reg. 44,488 (1981). Commerce decided to use 
the first-tier BIA rate because it found Sugiyama significantly impeded 
the investigation. Commerce’s decision was based on several factors. 


First is the failed 1985-1986 verification, combined with the sever- 
ity of the discrepancies and deficiencies, which calls into question 
the validity of all reported information and documents presented in 
connection with that review. Second is Sugiyama’s failure, despite 
the Department’s good will, to supply a usable computer tape, to 
report complete information on [home market] sales, and its failure 
to provide the supporting documentation, which significantly 
impeded the completion of these administrative reviews. The final 
factor is Sugiyama’s failure to report its relationship with [X]. 


Jan. 15, 1992 ITA Memo from Robert J. Marenick to Joseph A. Spetrini 
at 4-5. Although it would have been more useful if Commerce had pro- 
vided this complete reasoning in the Final Results, the Court neverthe- 
less holds Commerce’s determination to use first-tier BIA was based on 
substantial evidence on the record and was in accordance with law. 

The Court next addresses Sugiyama’s argument that the Court in 
Pulton Chain held the rate unlawful and that the 43.29% rate is not a 
final calculated rate. Contrary to plaintiffs’ assertions, Pulton Chain did 
not hold the 1979-1980 43.29% rate unlawful. See Pulton Chain, 17 CIT 
at _, Slip Op. 93-202 at 17. Instead, based on the particular facts of 
the case, the Court held Commerce’s application of the 43.29% rate to 
plaintiff Pulton Chain was arbitrary and capricious. Jd. 

The Court finds plaintiffs’ second point with respect to this argument 
similarly without merit. Although Congress mandated Commerce to 
use BIA in those situations where a respondent is unwilling or unable to 
participate in the administrative review, it did not define what consti- 
tutes BIA. “[B]ecause Congress has explicitly left a gap for the agency to 
fill in determining what constitutes the best information available, the 
ITA’s construction of the statute must be accorded considerable defer- 
ence.” Allied-Signal, 11 Fed.Cir.at__, 966 F.2d at 1191 (citation and 
quotations omitted). Regardless of whether plaintiffs correctly state the 
rate at issue has not been finalized, there is no such statutory or regula- 
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tory requirement. Based on the deference this Court must accord to 
Commerce in its choice of BIA and the need to avoid “rewarding the 
uncooperative and recalcitrant party for its failure to supply requested 
information,”® the Court holds Commerce properly chose 43.29% as 
BIA for Sugiyama. See also Asociacion Colombiana de Exportadores v. 
United States, 13 CIT 13, 28, 704 F. Supp. 1114,1126 (1989) aff'd, 8 Fed. 
Cir. (T) 97, 901 F.2d 1089 (1990) (BIA “is not necessarily accurate 
information, it is information which becomes usable because a respon- 
dent has failed to provide accurate information.”) (citation omitted). 


F. Computer Printouts of Commerce’s Calculations: 

Citing 19 C.FR. § 353.28 (1988) in support of their argument, plain- 
tiffs claim they were denied due process by being denied copies of all 
Commerce’s calculations. In the alternative, plaintiffs contend Com- 
merce abused its discretion by failing to produce the complete set of 
computer printouts. In opposition, Commerce maintains it is not 
required by 19 C.FR. § 353.28 to provide respondents with complete 
computer printouts of all its calculations. Additionally, Commerce 
argues because it provided plaintiffs with a complete set of formulas, 
computer programs, analysis memoranda and sample calculations, and 
plaintiffs already possessed their own data, plaintiffs had everything 
they needed to replicate Commerce’s calculations. 

Plaintiffs correctly state they are entitled to due process protection in 
antidumping administrative reviews. See U.S. Const. amend V; N.A.R., 
S.p.A. v. United States, 13 CIT 82, 90, 707 F Supp. 553, 561 (1989) 
(“That NAR has legitimate right of due process is not at issue.”). The 
Court, however, holds Commerce neither denied plaintiffs due process 
nor abused its discretion. Where an issue involves Commerce’s 
construction of a regulation as opposed to a statute, Commerce is 
entitled to a greater degree of deference. Asociacion Colombiana de 
Exportadores de Flores v. United States, 8 Fed. Cir. (T) 126, 131, 903 F2d 
1555,1559-60 (1990) (quoting Udall v. Tallman, 380 U.S. 1,16 (1965)). 
Commerce’s interpretation of the applicable regulation, 19 C.FR. 
§ 353.28, “becomes * * * controlling * * * unless it is plainly erroneous 
or inconsistent with the regulation.” Jd., (quoting Udall, 380 U.S. at 16 
(citation omitted)). 

19 C.FR. § 353.28 states Commerce “will disclose the calculations 
performed in connection with a final antidumping duty determination 
* * * ” In this case, Commerce provided plaintiffs not only with a com- 
plete set of formulas but computer programs, analysis memoranda and 
sample calculations as well. Because the information Commerce applied 
these formulas to was submitted to Commerce by Sugiyama, Sugiyama 
cannot complain Commerce has denied it access to record evidence. 
While it may be burdensome for Sugiyama to replicate the calculations, 
it would be similarly burdensome to impose a requirement on Com- 
merce to provide respondents with complete computer printouts of all 


8Allied-Signal, 11 Fed. Cirat___, 996 F.2d at 1192. 
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Commerce’s calculations. Commerce’s interpretation of 19 C.FR. 
§ 353.28 is controlling as it is neither plainly erroneous nor inconsistent 
with the regulation. See Associacion Colombiana, 8 Fed. Cir. (T) at 131, 
903 F2d at 1559-60. Accordingly, the Court holds Commerce was not 
required to provide Sugiyama with complete computer printouts of all 
Commerce’s calculations. 


CONCLUSION 


The Court holds Commerce properly (1) considered the request for a 
1985-1986 review by ACA’s counsel to be authorized; (2) conducted 
§ 751 reviews for the 1981-1982, 1982-1983, and 1985-1986 periods; 
(3) determined Sugiyama failed the 1985-1986 verification; (4) deter- 
mined Sugiyama and X are related parties within the meaning of 
19 U.S.C. § 1677(13)(C) and resorted to BIA; (5) chose 43.29% as BIA for 
Sugiyama; and (6) determined it was not required to provide Sugiyama 
with complete computer printouts of all Commerce’s calculations. Addi- 
tionally, the Court holds Commerce abused its discretion in failing to 
terminate the 1986-1987 review and accordingly vacates the Final 
Results with respect to this review. 

On remand Commerce is directed to (1) reexamine Commerce’s selec- 
tion of best information available for the 1981-1982, 1982-1983, 
1983-1984, and 1984-1985 administrative reviews; (2) correct com- 
puter programming errors in Commerce’s constructed value cal- 
culations for the 1981-1982 and 1982-1983 review periods; and 
(3) determine whether certain alleged data input errors by Sugiyama 
with respect to the 1989-1990 review period warrant correction. 
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